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COURT  ARBITRATION,  STENOGRAPHIC 
PREFERENCES,  AND  VENUE  CLARIFICATION 


THURSDAY,  MAY  11,  1995 

House  of  Representatives, 
Subcommittee  on  Courts  and 

Intellectual  Property, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
B-352,  Rayburn  House  Office  Building,  Hon.  Carlos  J.  Moorhead 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Carlos  J.  Moorhead,  F.  James  Sensen- 
brenner,  Jr.,  Charles  T.  Canady,  and  Patricia  Schroeder. 

Also  present:  Thomas  E.  Mooney,  chief  counsel;  Joseph  V.  Wolfe, 
counsel;  Veronica  Eligan,  secretary;  and  Betty  Wheeler,  minority 
counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  MOORHEAD 

Mr.  Moorhead.  Will  the  meeting  please  come  to  order? 

The  Subcommittee  on  Courts  and  Intellectual  Property  is  in  ses- 
sion. 

Good  morning  and  welcome  to  a  hearing  of  the  Subcommittee  on 
Courts  and  Intellectual  Property  on  several  bills  pertaining  to  the 
Federal  courts. 

The  first  bill  is  H.R.  1443,  the  Court  Arbitration  Authorization 
Act  of  1995,  which  would  require  all  Federal  district  courts  to  es- 
tablish an  arbitration  program  which  in  the  discretion  of  the  court 
would  be  either  voluntary  or  mandatory.  Last  Congress  legislation 
identical  to  H.R.  1443,  which  was  then  H.R.  1102,  was  reported  fa- 
vorably by  the  House  Judiciary  Committee  on  voice  vote  and  then 
passed  the  House  on  October  12,  1993,  under  suspension  of  the 
rules. 

Unfortunately,  the  Senate  did  not  pass  H.R.  1102,  and  instead 
legislation  to  extend  the  20  arbitration  programs  currently  operat- 
ing in  the  Federal  courts  until  1997  became  law.  It  has  been  2 
years  since  the  subcommittee  last  examined  this  important  issue, 
and  this  hearing  will  provide  an  opportunity  to  explore  develop- 
ments since  that  time,  not  only  with  regard  to  arbitration,  but  al- 
ternative dispute  resolution  generally. 

I  think  it  is  also  important  to  note  that  H.R.  1443  would  also 
amend  the  Federal  Judgeship  Act  of  1990  by  changing  the  control- 
ling date  for  filing  vacancies  in  Federal  district  courts  to  5  years, 
from  the  confirmation  date  of  a  judge  appointed  under  the  act,  in- 
stead of  December  31,  1995.  This  change  will  operate  to  guarantee 
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a  minimum  of  5  years  of  service  from  judges  appointed  under  the 
1990  act,  and  will  prevent  the  loss  of  Federal  judge  positions. 

We  will  also  hear  testimony  this  morning  on  H.R.  1445,  the  bill 
to  amend  rule  30  of  the  Federal  Rules  of  Civil  Procedure  to  restore 
the  stenographic  preference  for  the  taking  of  pretrial  depositions. 
I  introduced  this  bill  along  with  Mrs.  Scnroeder,  Mr.  Coble,  and 
Mr.  Canady.  This  change  was  made  on  December  1,  1993,  over  the 
objection  of  this  subcommittee. 

When  the  Judicial  Conference  testified  in  1993  in  favor  of  this 
change,  they  could  not  provide  the  subcommittee  with  a  single  jus- 
tification for  the  change  in  law.  Bill  Hughes  and  I  introduced  legis- 
lation to  try  to  stop  the  change  from  taking  place. 

That  bill  passed  the  House  but  not  the  other  body.  I  would  like 
to  revisit  that  issue  especially  in  light  of  the  blank  tapes  that  re- 
sulted in  a  nonpublic  hearing  for  James  Nichols,  a  suspect  in  the 
Oklahoma  City  bombing  case. 

[The  bills,  H.R.  1443,  H.R.  1445,  S.  464,  and  S.  532,  follow:] 


104th  COxXGRESS 
1st  Session 


H.  R.  1443 


To  amend  chapter  44  of  title  28,  United  States  Code,  to  provide  for 
arbitration  in  all  United  States  district  courts,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

April  6,  1995 
Mr.     .MOORHEAD    (for    himself,     Mr.     SensenbrenNER,    Mr.    COBLE,    Mr. 
GOODLATTE,  Mr.  BONO,  Mr.  Gallegly,  and  Mr.  Canady  of  Florida)  in- 
troduced the  following  bill;  which  was  referred  to  the  Committee  on  the 
Judiciary 


A  BILL 

To  amend  chapter  44  of  title  28,  United  States  Code,  to 
provide  for  arbitration  in  all  United  States  district 
courts,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Court  Arbitration  Au- 

5  tliorization  Act  of  1995". 

6  SEC.  2.  AUTHORIZATION  OF  APPROPRIATIONS. 

7  Section  905  of  the  Judicial  Improvements  and  Access 

8  to  Justice  Act  (28  U.S.C.  651  note)  is  amended  in  the 


4 
2 

1  first  sentence  by  striking  "for  each  of  the  fiscal  years  1994 

2  through  1997". 

3  SEC.  3.  ARBITRATION  TO  BE  ORDERED  IN  ALL  DISTRICT 

4  COURTS. 

5  (a)     AuTHORiz.\TiON     OF    Arbitil\tion. — Section 

6  651(a)  of  title  28,  United  States  Code,  is  amended  to  read 

7  as  follows: 

8  "(a)  Authority. — Each  United  States  district  court 

9  shall  authorize  by  local  rule  the  use  of  arbitration  in  civil 

10  actions,  including  adversary'  proceedings  in  bankruptcy,  in 

1 1  accordance  with  this  chapter.". 

12  (b)  Actions  Referred  to  Arbitration. — Section 

13  652(a)  of  title  28,  United  States  Code,  is  amended — 

14  (1)  in  paragraph  (1) — 

15  (A)  in  the  matter  preceding  subparagraph 

16  (A)   by  striking  "and  section   901(e)"  and  all 

17  that  follows  through   "651"   and   inserting  "a 

18  district  court";  and 

19  (B)     in    subparagraph     (B)     by    striking 

20  "$100,000"  and  inserting  "$150,000";  and 

21  (2)   in  paragraph   (2)   by  striking  "$100,000" 

22  and  inserting  "$150,000". 

23  (c)     Certification     of     Arbitr.\tors. — Section 

24  656(a)  of  title  28,  United  States  Code,  is  amended  by 

25  striking  "li.sted  in  section  658". 

•  ffR   1  (4.T  \u 
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1  (d)  Remov.vl  of  Limitation. — Section  658  of  title 

2  28,  United  States  Code,  and  the  item  relating  to  such  sec- 

3  tion  in  the  table  of  sections  at  the  beginning  of  chapter 

4  44  of  title  28,  United  States  Code,  are  repealed. 

5  SEC.  4.  CONFORMING  AMEISfDMENT. 

6  Section  901  of  the  Judicial  Improvements  and  Access 

7  to  Justice  Act  (28  U.S.C.  652  note)  is  amended  by  strik- 

8  ing  subsection  (c). 

9  SEC.  5.  AMENDMENT  TO  FEDERAL  JUDGESHIP  ACT  OF  1990. 

10  Section  203(c)  of  the  Federal  Judgeship  Act  of  1990 

11  (28  U.S.C.  133  note)  is  amended  in  the  last  sentence  by 

12  striking  "effective  date  of  this  title"  and  inserting  "date 

13  on  which  the  first  appointment  of  a  judge  to  that  office 

14  is  confirmed  by  the  Senate". 

O 


104th  congress 
1st  Session- 


H.R.  1445 


To  amend  Rule  30  of  the  Federal  Rules  of  Civil  Procedure  to  restore  the 
stenographic  preference  for  depositions. 


IX  THE  HOUSE  OF  REPRESENTATH^S 

April  6,  1995 
Mr.  -MOORHEAD  (for  himself.  Mrs.  SCHROEDER,  Mr.  COBLE,  and  Mr.  CanadY 
of  Florida)  introduced  the  following  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  amend  Rule  30  of  the  Federal  Rules  of  Civil  Procedure 
to  restore  the  stenographic  preference  for  depositions. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  paragraphs  (2)  and  (3)  of  Rule  30(b)  of  the  Federal 

4  Rules  of  Civil  Procedure  are  amended  to  read  as  follows: 

5  "(2)  Unless  the  court  upon  motion  orders,  or 

6  the  parties  stipulate  in  'v\Titing,  the  deposition  shall 

7  be  recorded  by  stenographic  means.  The  part>'  tak- 

8  ing  the  deposition  shall  bear  the  cost  of  the  tran- 

9  scription.  ^Vny  part}-  may  arrange  for  a  transcription 
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1  to  be  made  from  the  recording  of  a  deposition  taken 

2  by  nonstenographic  means. 

3  "(3)   With   prior   notice   to   the   deponent   and 

4  other  parties,  any  part}'  may  use  another  method  to 

5  record  the  deponent's  testimony  in  addition  to  the 

6  method  used  pursuant  to  paragraph  (2).  The  addi- 

7  tionai  record  or  transcript  shall  be  made  at  the  par- 

8  ty's  expense  unless  the  court  otherwise  orders.". 

O 


104th  congress 

1st  Session 


S.464 


IN  THE  HOUSE  OF  REPRESENTATIVES 

April  3,  1995 
Referred  to  the  Committee  on  the  Judiciary 


AN  ACT 

To  make  the  reporting  deadlines  for  studies  conducted  in 
Federal  court  demonstration  districts  consistent  with  the 
deadlines  for  pilot  districts,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  EXTENSION  OF  CIVIL  JUSTICE  EXPENSE  AND 

4  DELAY    REDUCTION    DEMONSTRATION    PRO- 

5  GRAMS. 

6  Section  104  of  the  Civil  Justice  Reform  Act  of  1990 

7  (28  U.S.C.  471  note)  is  amended— 

8  (1)  in  subsection  (a)(1)  by  striking  "4-year  pe- 

9  riod"  and  inserting  "5-year  period";  and 


9 
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1  (2)  in  subsection  (d)  by  striking  "December  31, 

2  1995,"  and  inserting  "December  31,  1996.". 

Passed  the  Senate  March  30  (legislative  day,  March 
27),  1995. 

Attest:  SHEILA  P.  BURKE, 

Secretary. 
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104th  congress 
1st  Session 


S.532 


IX  THE  HOUSE  OF  REPRESENTATIVES 

April  3,  1995 
Referred  to  the  Committee  on  the  Judiciary 


AN  ACT 

To  clarify  the  rules  governing  venue,  and  for  other  purposes. 

1  Be  it  enacted  hy  the  Seriate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  VENUE. 

4  Paragraph  (3)  of  section  1391(a)  of  title  28,  United 

5  States  Code,  is  amended  by  striking  "the  defendants  are" 

6  and  inserting  "any  defendant  is". 

Passed  the  Senate  March  30  (legislative  day,  ]\Iarch 
27),  1995. 

Attest:  SHEILA  P.  BURKE, 

Secretary. 
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Mr.  MoORHEAD.  I  look  forward  to  the  testimony  of  our  distin- 
guished witnesses  this  morning  and  would  now  like  to  recognize 
the  ranking  minority  member  from  Colorado,  Mrs.  Schroeder. 

Mrs.  Schroeder.  I  thank  you,  Mr.  Chairman.  I  think  what  I  am 
going  to  do  is  put  my  statement  in  the  record  and  apologize  for 
being  a  little  late. 

[The  prepared  statement  of  Mrs.  Schroeder  follows:] 

Prepared  Statement  of  Hon.  Patricia  Schroeder,  a  Representative  in 
Congress  From  the  State  of  Colorado 

Mr.  Chairman,  I  join  you  in  welcoming  our  witnesses  to  today's  hearing. 

I  beHeve  we  are  all  in  agreement  that  alternative  dispute  resolution  will  be,  and 
should  be,  an  increasingly  important  component  of  our  civil  justice  system.  Our 
focus  this  morning,  in  my  view,  should  be  how  we  can  best  encourage  the  use  of 
alternative  dispute  resolution  in  a  manner  that  is  sufficiently  flexible  to  accommo- 
date the  differing  needs  and  circumstances  that  may  prevail  from  district  to  district. 
It  is  important  to  remember  that  there  are  many  types  of  ADR  techniques  in  addi- 
tion to  arbitration — including  mediation,  summary  jury  trials,  mini-trials,  and  oth- 
ers— and  I  want  to  make  sure  that  the  steps  we  take  to  encourage  the  use  of  ADR 
do  not  dictate  to  the  courts  the  use  of  a  particular  ADR  technique  when,  in  fact, 
their  experiences  may  have  shown  other  techniques  to  be  of  greater  value  in  their 
districts.  Obviously,  it  is  also  critical  that  ADR  programs  do  not  undercut,  even  sub- 
tly, the  fundamental  right  to  trial  that  all  Americans  enjoy  under  our  Constitution. 

Last  year,  I  joined  Chairman  Moorhead  and  then-Chairman  Hughes  in  opposing 
the  change  to  Rule  30(b)  recommended  by  the  Judicial  Conference  with  respect  to 
the  method  of  recording  depositions.  It  is  important  to  note  that  the  bill  before  us 
today  permits  the  parties  to  stipulate  to  a  non-stenographic  means  of  recording 
depositions.  The  central  difference  between  the  rule  as  amended  last  year,  and  the 
proposal  before  us  today,  is  whether  the  party  noticing  the  deposition  can  impose 
a  non-stenographic  method  of  recording  if  the  party  defending  the  deposition  op- 
poses that  method.  On  balance,  I  believe  that  the  fairest  approach,  in  the  case  of 
a  disagreement  between  the  parties  as  to  the  method  of  recording  the  deposition, 
is  to  maintain  the  traditional  preference  for  the  stenographic  method.  This  approach 
places  the  highest  value  on  accuracy  and  security.  It  also  allows  the  party  defending 
the  deposition  to  cast  the  "deciding  vote,"  in  the  event  of  a  disagreement.  By  allow- 
ing the  parties  to  stipulate  to  any  method  of  recording,  and  allowing  a  party  to  uti- 
lize an  additional  method  in  the  event  of  a  disagreement  as  to  method,  the  bill  pre- 
serves a  wide  range  of  options  for  all  parties. 

I  look  forward  to  the  testimony  of  our  witnesses  on  these  issues,  along  with  the 
other  issues  before  us  today,  and  hope  we  will  be  able  to  explore  in  detail  the  ways 
in  which  we  can  best  advance  the  appropriate  use  of  ADR  in  the  federal  courts. 

Mr.  Moorhead.  Our  first  witness  today  will  be  Chief  Judge  Gil- 
bert. 

STATEMENT  OF  HON.  J.  PHEL  GILBERT,  CHIEF  JUDGE,  U.S. 
DISTRICT  COURT  FOR  THE  SOUTHERN  DISTRICT  OF  ILLINOIS 

Judge  Gilbert.  Mr.  Chairman,  my  name  is  Phil  Gilbert  and  I  am 
the  Chief  Judge  for  the  U.S.  District  Court  for  the  Southern  Dis- 
trict of  Illinois.  I  want  to  thank  the  chairman  and  the  committee 
for  inviting  me  here  today. 

I  appear  before  you  not  as  a  representative  of  the  Judicial  Con- 
ference, but  as  a  Chief  Judge  of  a  Federal  district  court  who  stands 
to  lose,  along  with  12  other  district  courts,  a  Federal  judgeship 
when  the  first  vacancy  occurs  after  December  1  of  this  year.  I  di- 
rect your  attention  and  urge  your  support  of  section  5  of  H.R.  1443, 
which  amends  the  Federal  Judgeship  Act  of  1990  relating  to  the 
sunset  provisions  for  the  temporary  judgeships. 

This  technical  amendment  changes  the  date  upon  which  the  tem- 
porary judgeship  expires  from  5  years  after  the  effective  date  of  the 
act,  which  was  December   1,   1990,  and  5  years  from  that  date 


12 

would  be  December  1  of  this  year,  to  5  years  from  the  date  of  the 
confirmation  date  of  the  judge  filling  the  position.  There  were  13 
districts  that  received  temporary  judgeship  positions  in  the  1990 
Judgeship  Act,  including  my  district. 

The  purpose  of  these  temporary  judgeships  was  to  give  at  least 
5  years  of  relief  to  those  district  courts  that  had  experienced  an  in- 
crease in  their  caseload  as  a  result  of  increased  criminal  prosecu- 
tions, especially  drug  cases,  as  well  as  an  increase  in  civil  case  fil- 
ings. Because  both  the  previous  administration  and  the  current  ad- 
ministration have  been  slow  in  nominating  people  for  these  posi- 
tions, the  practical  effect  is  that  most  of  these  13  districts  did  not 
see  these  positions  filled  until  the  last  2  to  3  years. 

In  my  own  district,  the  temporary  judgeship  position  was  not 
filled  until  October  6  of  last  year,  almost  4  years  after  the  judge- 
ship was  created.  Next  September,  one  of  our  judges  will  be  retir- 
ing or  going  on  senior  status,  which  means  under  the  current  law, 
he  cannot  be  replaced. 

Further,  this  means  that  we  would  have  had  the  benefit  of  this 
temporary  judgeship  for  less  than  a  year  when  the  intent  was  to 
give  districts  at  least  5  years  of  judicial  resource  help.  Almost  all 
of  the  other  districts  affected  by  this  law  are  in  the  same  position. 

I  have  included  with  my  prepared  statement  letters  from  most  of 
the  other  Chief  Judges  of  the  other  districts  affected  by  this 
amendment,  and  one  letter  that  I  did  not  receive  in  time  to  attach 
to  my  statement  was  from  Chief  Judge  Thomas  Van  Beber  of  the 
District  of  Kansas.  Every  one  of  these  chief  judges  support  this 
amendment  which  contains  this  technical  but  very  badly  needed 
change  to  the  1990  Judgeship  Act. 

I  further  want  to  voice  my  support  for  the  entire  provisions  of  the 
bill,  which  authorizes  the  use  of  arbitration  in  certain  civil  cases. 
In  an  ideal  world  of  civil  litigation,  one  would  hope  that  the  district 
judges  would  be  able  to  handle,  process  and  try  every  civil  case 
that  is  filed  in  their  court  with  speed  and  efficiency. 

The  problem  is  that  the  Federal  judiciary  does  not  live  in  this 
ideal  civil  litigation  world.  The  growth  of  this  country  as  well  as 
societal  changes  have  put  new  demands  on  our  Federal  court  sys- 
tem. 

In  my  district,  and  I  would  say  that  in  most  districts,  civil  liti- 
gants are  having  to  wait  many  months,  even  years,  to  get  their  dis- 
putes resolved  by  district  judges.  As  Judge  Schwarzer,  who  is  the 
outgoing  Director  of  the  FJC,  has  said  previously,  it  is  now  gen- 
erally recognized  that  the  exclusive  reliance  on  the  traditional  way 
courts  handle  cases  no  longer  achieves  the  goal  of  providing  just, 
speedy  and  inexpensive  determination  of  every  civil  case  filed  in 
Federal  court.  I  have  not  tried  a  civil  jury  case  in  over  a  year-and- 
a-half 

Last  year  I  presided  over  almost  20  criminal  cases  and  was  able 
to  reach  only  one  civil  case  that  settled  immediately  after  jury  se- 
lection. And  I  would  add  that  that  case,  had  it  gone  through  some 
kind  of  arbitration  or  other  alternative  dispute  resolution  process, 
would  have  settled  long  before  then. 

I  am  currently  involved  in  a  5-month  criminal  case  which  won't 
conclude  until  the  end  of  this  month.  After  this  trial,  I  will  imme- 
diately go  into  the  trying  of  another  criminal  case.  Unless  the  civil 
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litigants  on  my  docket  consent  to  a  magistrate  judge  to  try  their 
case,  their  disputes  are  not  being  resolved  absent  settlement. 

Court  authorized  arbitration  may  and  in  my  opinion  will,  based 
upon  the  studies  of  the  pilot  districts,  provide  the  machinery  need- 
ed by  the  Federal  courts  that  will  increase  the  option  for  litigants, 
reduce  time  to  disposition,  in  most  cases  reduce  the  cost  of  litiga- 
tion, and  reduce  the  judges'  civil  caseload  burden  so  that  the  iudi- 
cial  resources  can  be  reallocated  to  other  cases  on  the  court's  dock- 
et. 

There  is  no  perfect  system  that  can  be  implied  equally  to  every 
district  in  this  country  that  will  achieve  the  goal  of  delay  in  cost 
reduction  in  civil  cases.  Not  every  district  has  a  backlog  of  civil 
cases  and  in  some  districts  civil  litigants  are  getting  prompt  and 
swift  resolution  of  their  disputes. 

But  in  most  districts,  including  mine,  I  don't  think  that  is  the 
case.  As  Congress  keeps  adding  more  law  enforcement  officers, 
more  prosecutors,  and  expands  Federal  jurisdiction  in  both  the  civil 
and  criminal  areas,  the  problem  with  the  backlog  of  civil  cases  in 
our  Federal  court  system  will  only  worsen. 

If  you  put  this  arbitration  bill  on  the  scales  of  justice,  the  posi- 
tive aspects  far  outweigh  any  drawbacks  to  the  use  of  court  an- 
nexed arbitration  in  the  Federal  courts.  The  only  possible  sugges- 
tion I  would  have  for  the  committee  might  be  not  to  limit  the  dis- 
tricts just  to  the  use  of  arbitration  procedures. 

I  do  believe  that  mandating  alternative  dispute  resolution  proce- 
dures in  each  of  the  districts  would  be  beneficial  and  would  be 
good.  But  that  is  the  only  suggestion  I  would  make  and  I  therefore 
respectfully  urge  the  adoption  of  H.R.  1443  and  I  thank  you,  Mr. 
Chairman,  and  the  committee,  for  allowing  me  to  be  here  today. 

[The  prepared  statement  of  Judge  Gilbert  follows:] 

Prepared  Statement  of  Hon.  J.  Phil  Gilbert,  Chief  Judge,  U.S.  District 
Court  for  the  Southern  District  of  Illinois 

Mr.  Chairman,  my  name  is  Phil  Gilbert.  I  am  Chief  Judge  of  the  United  States 
District  Court  for  the  Southern  District  of  Illinois.  I  have  served  as  a  United  States 
District  Judge  since  October,  1992,  and  have  been  chief  judge  of  the  Southern  Dis- 
trict of  Illinois  since  October,  1993. 

This  statement  is  prepared  in  response  to  a  request  from  the  Honorable  Henry 
J.  Hyde,  Chairman  of  the  House  Judiciary  Committee.  I  appear  before  you  not  as 
a  representative  of  the  Judicial  Conference  but  as  a  Chief  Judge  of  a  Federal  Court 
who  stands  to  lose,  along  with  12  other  district  courts,  a  federal  judgeship  position 
when  the  first  vacancy  occurs  after  December  1st  of  this  year.  I  offer  this  statement 
in  support  of  Section  5  of  H.R.  1443,  which  relates  to  an  amendment  to  the  Federal 
Judgeship  Act  of  1990. 

I.  Background 

An  efficient  and  effective  Federal  Judiciary  has  long  been  an  essential  component 
of  efTorts  to  enforce  our  Nation's  laws  and  protect  the  rights  of  all  our  citizens.  The 
Federal  Courts  today  are  being  called  upon  to  play  an  increasingly  vital  role  in  the 
battle  against  the  plague  of  illegal  drugs.  Thus,  it  is  imperative  that  the  courts  have 
the  resources  necessary  to  fulfill  their  mandate.  The  Federal  Judgeship  Act  of  1990, 
was  intended  to  provide  those  resources.  Among  the  judgeships  created  by  that  Act 
were  13  temporary  judgeship  positions,  one  additional  judgeship  for  each  of  the  fol- 
lowing districts:  northern  district  of  Alabama,  eastern  district  of  California,  district 
of  Hawaii,  central  district  of  Illinois,  southern  district  of  Illinois,  district  of  Kansas, 
western  district  of  Michigan,  eastern  district  of  Missouri,  district  of  Nebraska, 
northern  district  of  New  York,  northern  district  of  Ohio,  eastern  district  of  Penn- 
sylvania, and  the  eastern  district  of  Virginia.  The  language  of  this  legislation  fur- 
ther provides  that  the  /Irs^  vacancy  in  the  office  of  district  judge  in  each  of  the  above 
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named  districts  occurring  5  years  or  more  after  the  effective  date  of  the  Act,  being 
December  1.  1990,  shall  not  be  filled. 

II.  Practical  Effect  of  Temporary  Judgeship  Provision  of  1990  Act 

The  above  language  gives  the  appearance  of  providing  at  least  5  years  of  service 
to  a  court  for  which  a  judgeship  is  authorized,  but,  in  reality,  it  does  not.  By  estab- 
lishing the  effective  date  as  the  one  controlling  the  length  of  the  judgeship,  a  court 
could  receive  substantially  less  than  five  years  of  service  from  a  temporary  judge- 
ship, and  could,  in  fact,  receive  no  service  at  all.  For  example.  Public  Law  101-650 
established  13  temporary  judgeships  for  the  district  courts,  elTective  December  1, 
1990.  With  the  temporary  judgeship  language  of  that  law,  the  first  vacancy  occur- 
ring on  or  after  December  1,  1995,  in  each  of  the  13  districts  cannot  be  filled.  In 
my  own  district,  the  temporary  judgeship  authorized  December  1,  1990,  was  not 
filled  until  October  6,  1994,  almost  4  years  after  the  position  was  created.  If  the 
court  experiences  a  vacancy  in  any  of  our  positions  soon  after  December  1,  1995, 
we  will  have  received  just  over  1  year  of  service  from  a  position  which  was  appar- 
ently authorized  to  provide  a  minimum  of  5  years  of  service.  This  situation  is  not 
unique  to  the  Southern  District  of  Illinois  and  one  other  district  has  a  situation 
similar  to  ours.  In  three  other  districts  the  positions  created  in  1990  were  not  filled 
until  November  20,  1993.  If  a  position  on  these  courts  becomes  vacant  on  or  after 
December  1,  1995,  they  would  have  received  only  2  years  of  service  rather  than  the 
five  contemplated  by  the  1990  law.  For  all  13  temporary  positions  created  in  1990, 
the  average  time  required  to  fill  the  new  positions  was  nearly  2  years,  and  only  one 
of  those  13  has  a  guarantee  of  substantially  more  than  4  years  of  service  from  the 
position. 

III.  Recommendation  to  Subcommittee 

When  the  Judicial  Conference  recommends  additional  temporary  judgeships,  it 
does  so  with  the  expectation  that  the  judgeship  will  be  available  to  the  court  for 
a  minimum  of  five  years.  The  language  of  past  judgeship  bills  has  not  provided  that 
minimum  guarantee.  In  fact,  with  the  language  of  past  laws,  a  temporary  position 
could  disappear  without  ever  being  filled,  although  the  chances  of  that  may  be  re- 
mote. This  situation  could  be  corrected  by  changing  the  controlling  date  to  the  con- 
firmation date  of  the  judge  filling  the  position,  rather  than  the  enective  date  of  the 
Act.  This  would  guarantee  that  courts  with  temporary  judgeships  are  provided  with 
a  minimum  of  5  years  of  assistance  from  the  position,  yet  still  provide  a  date  certain 
for  the  position  to  lapse  if  the  workload  of  a  court  changes  sufilciently  to  justify 
fewer  judgeships.  The  language  of  this  bill,  which  is  consistent  with  that  rec- 
ommended by  tne  committee  which  evaluates  the  need  for  additional  judgeships  for 
the  Judicial  Conference,  would  correct  the  existing  situation  with  regard  to  tem- 
porary judgeships. 

The  election  of  last  November  may  have  been  a  mandate  from  the  people  to  re- 
duce the  size  of  government,  but  I  do  not  believe  it  was  a  mandate  to  reduce  the 
size  of  law  enforcement.  On  the  contrary,  people  are  demanding  stronger  law  en- 
forcement and  the  Federal  judiciary  is  an  integral  and  vital  part  of  the  law  enforce- 
ment process.  Courts  are  vital  to  the  crime  fight  and  achieving  justice,  and  you  can't 
fight  crime  without  a  judiciary.  Allowing  these  temporary  judgeship  positions  to 
lapse,  when  most  districts  have  only  had  the  benefit  oi  these  judgeships  for  a  couple 
of  years,  will  reduce  judicial  resources  and  affect  the  efficiency  and  effectiveness  of 
the  civil  and  criminal  cases  in  those  districts. 

I  am  including  with  this  statement  letters  from  several  of  the  chief  judges  in  the 
districts  afTected  by  this  amendment  encouraging  passage  of  this  provision  so  that 
their  districts  do  not  lose  valuable  judicial  resources  in  the  future. 

I  therefore  respectfully  urge  adoption  of  this  bill  which  amends  the  Federal  Judge- 
ship Act  of  1990. 
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Honorable  J  Thil  Gilben.  Chid  Judec 
Umiea  States  Distnci  Coun 
Southern  Distria  oflHinoib 
Uniied  Slates  Courthouse 
301  West  Main  Street 
Benton,  a.  62812 

Dear  Chief  Judge  Ciilben: 

As  Chief  Judce  for  the  Northern  Distna  of  New  Vork  I  strongiy  suppon  the  pruposcd 
ampfiHrnpTTT  to  the  Federal  Judgeship  Aa  of  1990    (t  is  ray  understanding  that  the  amenamcm  as 
proposed  uixier  H  R   1 443  would  modifv  the  Act  by  changing  tiic  comrolling  date  tor  the  five- 
year  penod  to  the  connrmanon  date  of  the  Judge  filling  the  position,  rztfacr  than  the  effedrve  f^'^r' 
of  the  Act. 

Under  currera  bw.  the  first  vacancy  rhat  occurs  in  z  district  with  a  temporary  judgeship 
on  or  after  Decemfaer  1 .  1 995  "shaJl  not  be  filled "    The  Nonhem  DUtnct  of  New  York  received 
its  tanporarv-  judaesliip  with  the  appomnnsm  of  the  Hon.  Frederick  J.  Scullin  in  March  of  1  ''92. 
Sliorily  ihaeaAer  (tn  Octot)er  of  1992i  one  of  our  perntancnt  judges  was  stnxx  down  with  an 
illness  winch  resulted  in  liie  Prcstdenl  "iignino  a  certificate  of  disability  pursuant  to  Soction  372(b) 
of  I'rtle  28.  The  Northern  District  was  a  fbur-|udgc  conn  until  the  approval  of  a  itatiporary 
judgeshh)  position.  In  additiotu  two  of  our  judges  have  taiccn  senior  status  and  the  oistnct  has 
(as  of  Apnl  1995)  had  more  than  42  months  of  judicial  vacancies  with  little  hope  of  filling  the  two 
current  vacancies  in  the  near  tuttire     The  court  has  been  placed  in  a  posuiotJ  where  the  three  fiill- 
time  judges  are  carrying  ca.<;doafls  that  fiir  exceed  the  nanonai  average.  My  civil  caseload  alone  at 
tins  time  is  more  than  700  actions    The  distna  has  iiad  to  rely  heavily  on  our  Scmor  ludges  and 
visiting  judges  in  an  anempt  lo  Slav  somewhat  current. 

The  temporary  ludficsnips  were  authorized  in  1 990  oiuv  aiter  a  card'ul  revterw  by  the 
Judicial  Conricrence  of  the  United  States  based  on  a  substannal  neea  in  distncts  named  in  the 
statute.  Cleariv  it  was  the  imem  of  the  Congress  and  the  Judicial  Qinfierwice  of  the  United  States 
to  provide  a  penod  of  additional  ludiaai  foippon  of  at  least  live  vears  less  anv  reasonable  time  tor 
apptiimment  of  judges. 

Thererore.  the  judges  of  the  Northern  Distna  of  New  York  strongly  sunport  H  R.  I44.'i  as 
well  as  anv  other  eiforts  that  would  allow  distncts  to  fill  the  temporaiv  judsesmps  vacanaes 
created  aJier  December  1 .  1 995 


Thomas  J.  ^tiAvoy,  Chief  Judgc,,^^^'^ 
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llnffph  §t7rtTs  iHiptnrt  C oini 

EASTERN    DISrmCT   OF  CALIFOBXI* 
ailS  us.  COURTHOUSC 
FRESNO.   C  «   SS72I 


April  25,  1995 


Hon.  J.  Phii  Cilberr 
U.  3.  District  Judge 
301  West  Main  Street: 
Benton,  IL   b2812 

Dear  Chief  Judge  Gilbert: 

In  line  with  our  discussion  ot  this  past  veek 
relating  to  Congressman  Moorehead's  bill  (H-R.  1443), 
three  years  ago  the  Eastern  District  of  Calilcrnia  received 
a  temporary  ^judgeship.   Since  receiving  that  tamporary 
judgeship,  the  weighted  caseloads  in  the  Eastern  District  of 
Caiifornia  nave  continued  to  grcFW  and  the  latest  survey 
shows  a  weigntea  caseload  ot  465  weigntea  cases  per  ^udge. 
This  weighted  caseload  shows  that  not  only  should  we  retain 
our  tamporary  position  beyond  December  1,  1995,  but  we  are 
entitled  to  an  additional  judgeship.  Therefore  the  loss  of 
our  tamporary  judgeship  would  greatly  hamper  oiir  ability  to 
conduct  the  business  of  the  couz-t. 

Therefore,  the  judges  of  the  Eastern  District  of 
California  strongly  support  the  passage  of  H.R.  1443  to 
preserve  the  ability  to  fill  the  temporary  judgeship  by 
vacancies  created  after  December  1,  1995. 

Thank  you  for  your  assistance.   If  wa  may  be  of  any 
additional  support,  please  let  ne  know. 

Very  truly  yours , 


ROBERT  E.  COYLE,  C5ict  Judge 
Eastern  District  of  Caiifornia 


cSlct  Jud 
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UNITED  STArtS  DISTRICT  COURT 

onrRin  nr  mawah 
nosT  orricc  box  sous 

HONOLULU    HAWAII     <(6850 


April  25,  1995 


Honorable  J.  Phil  Gilbert 
Chier  Judge 

United  States  District  Court 
301  West  Main  Street 
Benton,  :L   62812 

Re:   HR  144  3  as  it  Relates  to  Amending 
the  ~ederal  Judgeship  Act  of  1990 

Dear  Judge  Gilbert: 

I  write  on  benalf  of  the  United  States  District  Court 
for  the  District  of  Kawaii  to  urge  that  the  Federal  Judgeship  Act 
of  1990  be  amended  by  changing  the  controlling  date  for  the  five- 
year  period  to  the  confirmation  date  of  the  Judge  filling  the 
position,  rather  than  the  effective  date  of  the  Act. 

Under  the  current  law,  the  first  vacancy  in  the  subject 
districts  with  temporary  judgeships  that  occurs  on  or  after 
December  1,  1995  shall  not  be  filled.   It  haa  been  the  experience 
of  many  of  the  subject  districts  that  the  temporary  judgeships 
have  only  recently  been  filled,  literally  just  months  before  the 
expiration  date  of  December  1,  1995.   As  an  example,  in  the 
District  of  Hawaii,  a  temporary  judgeship  was  not  filled  until 
November  of  1994.   Accordingly,  the  new  Judge  is  still  in  a 
learning  phase,  and  if  the  December  1,  1995  controlling  date 
remains  in  effect  the  purpose  of  the  Act  will  not  be  fulfilled; 
ie,  five  yRara  of  additional  judicial  assistance. 

An  additional  complication  for  our  District  is  that  we 
have  just  lost  one  of  ovr  active  Judges  due  to  complications 
following  a  heart  attack.   He  had  been  on  our  Court  for  thirteen 
years.   The  current  law  is  not  clear  as  to  whether  our  District 
will  lose  this  judgeship  position  if  it  is  not  filled  by  December 
1st  of  this  year. 


Very  truly  yours, 
Alan  C.  Kay      / 
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UNITE  /  STATES  DISTRICT  rOtlRT 
Disma  01  Nebrasio 


liiam  G   Cambndge 
Chief  Judii: 


Chief  Judge  J    Phil  Gilben 
United  States  Distria  Cuun 
Southern  District  of  Illinois 
501  West  Mam  Street 
Benton,  ILL  62812 

Dear  Chief  Judge  Gilben: 

I  have  been  informed  that  you  are  comE  to  rersonally  ;ippcar  before  the  House 
Subconunraee  on  Couns  and  IntellettuaJ  Property  m  support  of  a  provision  ccniaincd  m  H.R. 
1443  thai  would  amend  the  Federal  Judgeship  Aa  c:  1990  to  in  erfect  provide  for  existence  of 
the  temporary  judgeships  created  thereunder  for  a  five-year  pcnixi  cammcncmg  with  ihc 
confmnarion  of  the  judge  appointed  to  fill  the  temporary  judgesiiip,  insteaa  of  ttie  five-year 
penod  commencing  with  the  enacanent  of  tbc  Act. 

I  would  appreciate  it  very  imich  if  you  would  convey  to  the  Subcommittee  my  strong 
support  of  this  amcndineiit. 

Nebraska  received  a  temporary  judgeship  under  the  Federal  Judgeship  Act  of  1990.  bta. 
the  appointment  filling  tftat  position  wis  not  made  tmtil  November  22,  1993.  As  a  result,  the 
five-year  benefit  originally  intended  by  Congress  under  that  Act  for  the  State  of  Nebraska  has 
in  effea  been  frustrated  and  denied  by  its  reduction  to  only  a  two-year  period  since,  under  the 
law,  the  fint  vacancy  in  our  distria  to  occur  on  and  after  DccemtKr  1 ,  1995.  will  not  be  filled. 

This  matter  is  particularly  urgent  for  Nebraska  as  we  have  several  judges  who  will  be 
eligible  to  take  senior  status  in  the  next  several  years,  and  if  the  temporary  judgeship  is  neither 
extended  nor  made  permanent,  Nebraska  could  revert  back  to  having  only  three,  instead  of  fotir, 
acnve  federal  judges.    Our  workload  is  such  that  all  four  judges  arc  dircly  needed. 

I  respectfully  submit  that  the  Federal  Judgeship  Act  of  1990  should  be  amended  as  is 
proposed  in  H.R.  1443  in  order  to  permit  the  five-year  temporary  judgeships  to  run  their  full 
terms  unless  Congress  would,  at  this  time  as  an  altemauve.  conven  the  temporary  judgeships 
into  permanent  ones. 


Verv  trulv  yours. 


WUliam  G.  Cambndge  , 
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^/m/ec/  <5/a/ei  Stt/ricr  Court 
yj>riArm  Dij/ncJ  o/ 0/uo 
CkuvJana.  Ohio  'i4ll4 


Cnjt/Jua'n  Tai  1 2JiX!22  -(777 


Apnl26.  1995 


Hon.  J  PhJ  Gilbert.  Chief  Judge 
Uniied  Sutea  Distna  Coun 
Souihem  District  of  Illinois 
U.S.  Courthouse 
301  West  MBin  Street 
Benton.  IL  628U 


dgc  Gilb 


Dear  Chief  Judge  Gilben: 

I  wnte  to  you  with  some  urgency  on  behalf  of  all  the  judicial  ofl&cers  and  litigants  of  the 
Northern  Distnct  of  Ohio  to  express  our  support  for  the  proposed  amendments  to  the  Fedeial 
Judgeship  Act  of  1990  (HJL  1443)  and  to  demonstrate  the  importance  of  passage  of  this  bill  to 
ourdisaict 

The  Northern  Distna  of  Ohio  is  authorized  12  judgeahips,  1 1  pennanent  and  one 
temporary    Our  temporary  judgeship  is  set  to  lapse  with  the  first  vacancy  that  occurs  on  or  after 
Deoember  1,  1995.  Because  two  of  our  judges  are  cimxntly  eligible  to  take  senior  status  or  retire 
and  two  more  will  become  eligible  by  May,  19%,  this  distnct  is  at  great  risk,  of  losmg  its 
temporary  judgeship.  Contiraiadon  of  this  judgeship  is  critical  to  our  ability  to  maintain  current 
doclcets.  particularly  since  this  distnct  has  undergone  a  long  period  during  which  a  substantial 
portion  of  our  authorized  judgeships  have  been  vacant.  For  instance,  entering  1994,  five  (41 .7%) 
of  our  12  judgeships  were  vacant  with  each  of  the  vacancies  existing  at  least  18  months,  mchidmg 
orw  judgeship  in  Toledo  that  had  been  vacant  since  1989.  Those  vacancies  caused  a  considerable 
increase  in  the  workload  for  the  all  judicial  ofScers.  In  1994,  five  vacancies  were  filled,  but  those 
appointments  were  ofiFset  by  the  death  of  Judge  Frank  J.  Battisti,  who  had  taken  semor  status 
earlier  in  the  year,  and  the  retirement  of  Cluef  Judge  Thomas  D  Lambros.  The  last  time  this 
Coun  was  at  full  authonzed  strength  was  in  1989  Currently,  the  distiia  has  two  vacancies  and  a 
third  vacancy  will  be  created  on  May  12  when  Judge  Ann  Aldrich  takes  senior  status  and  reduces 
her  panicipanon  in  the  civil  and  criminal  draws  significantly 

Throughout  this  period,  the  judges  of  the  Northem  Distna  of  Ohio  have  labored  diligently 
to  maintain  current  dockets  and  to  demonstrate  leadership  in  the  implementation  of  innovative 
case  management  techniques  and  the  use  of  Alternative  Dispute  Resolution  pursuant  to  its  role  as 
a  demonsuanve  district  for  Differentiated  Case  Management  under  the  Civil  Justice  Reform  Act 
of  1 990    The  distnct  has  also  worked  diligently  to  have  its  judicial  vacancies  filled  and  to  convert 
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th£  tempoiary  judgeship  to  pcrmaneni  status    Convening  the  temporary  judgeship  to  permanent 
stams  or.  at  tTumimim,  extending  its  tenns.  has  ranked  among  the  districts  highest  pnoniies    At 
tne  time  of  the  last  biennial  judgeship  survey,  we  obtained  the  sappon  oi'the  Sixth  Ciicuit  for  our 
recorrunendatjon  to  convert  the  temporary  judgeship  to  permanent  starus  as  well  as  to  obtain  an 
additional  temporarv  judgeship,  which  would  liave  raised  the  number  of  auihonzed  judgeships 
here  from  12  to  13    Unfortunately,  that  recommendation  was  not  adopted  by  th.e  Judicial 
Coitferer^ce. 

Nevertheless,  the  need  to  al  least  conunue  authonzauon  for  the  temporary  judgeship 
remains  strong    The  US  Distnct  Court  Judiaal  Caseload  Profile  reports  that  the  Northern 
District  of  Ohio  had  the  third  most  filings  per  judgeship  and  the  fourth  highest  pendmg  caseload 
per  ludgeship  m  the  nation  for  the  penod  ending  September,  1994    While  the  district's  weighted 
filings  per  ludgesnip  are  currently  on  par  with  the  national  average  (415  to  4 19),  the  reducuon  in 
authorized  judgeships  from  12  to  1 1  would  rsise  the  distnn  s  weighted  filings  to  452,  about  8% 
above  the  nauonai  average.  None  of  those  figures  reflect  the  long-standing  juoiciai  vacancies  here 
or  the  tact  that  four  more  judges  are  likely  to  take  senior  status  or  retire  wrthin  the  next  year.   It  is 
likely  that  a  year  from  now  only  one  judge  or  our  12  authonzcd  judgeships  wui  have  more  than 
rwo  years  experience  on  the  federal  bench.   Nor  do  the  weighted  case  filing  figures  reflect  thia 
distnct's  asbestos  docket.  The  Northern  District  of  Ohio  contmually  has  the  highest  number  of 
asbestos  rdated  personal  mjury  case  filings  in  the  nauon.  Thus  far,  we  have  transferred  over 
12,000  asbestos  cases  to  the  E.D.  of  Pennsylvania  for  pretrial  case  nunagement  under 
MultiDistnct  Litigation  (MDL)  Docket  No.  875.  While  we  recognize  that  our  judges  do  not  deal 
exiensrvety  with  asbestos  cases  at  this  moment  due  to  the  MDL  initiatives,  it  is  likely  thai  many  of 
these  cases  will  be  returned  here  for  further  case  processing  and  for  trial.  The  loss  of  our 
temporary  judgeship  wiU  not  oniy  afBect  our  ability  to  address  the  asbestos  docket,  but  the  more 
traditional  civil  and  criminal  dockets  as  well 

For  these  reasons  the  Northern  Distiia  of  Ohio  strongly  supports  HJL  1443  as  well  as 
any  other  eferts  that  would  extend  the  sunshine  dates  for  temporary  judgeships  for  distnct's  with 
continuing  needs  such  as  ours. 

Sincerely, 

George  W  White 
Chief  Judge 
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UNITED  STATES  DISTRICT  COURT 

CASTEKN  DISTRICT  OF  PEWNSTL.VAMIA 


EDWKAD  N.  CAMN  AJJ^NTOWM.  P£l«NSYl.VM>ilA 


April  25,  L99S 


The  aonomblc  J.  Phil  Gilijert 
Chief  Judge 
301  Nest  Bain  Streert 
aeiTCnn,  Illinois    62812 

Re:   Tonporary  Judgeships 

Dear  Chief  Judge  Gilbert: 

As  in  your  district,  the  Eastern  District  of 
Pennsyl-vania  i-j  disaduantaged  by  the  prcrvision  that  on  Dacereber 
1st  tha  next  vacancy  on  our  court  will  not  be  filled  <iue  to 
fivo  yoai-s  having  alapsed  from  the  applicable  oats  in  the 
legislation.   It  is  isportant  that  Ctsngreac  recognize  that  the 
flv»  years  sbouia  mn  Crom  thes  date  at   the  appointnont  oi  Use 
tenporary  jinlge  rather  than  ^h"   date  of  the  legislation.   It 
rtwwn  ta  ne  that  Congress  intezxied  £or  those  aoirrts  vhlch 
received  a  temporary  judgeship  to  utilise  the  sMrylcea  of  the 
teaparary  judge  for  at  least  a  flv»  ymuc  poriod. 

Our  conrt  has  vade  great  stxidas  In  Iwwping  its 
docket  current  through  the  hard  work  of  oar  judges.   W« 
recogjiize  that  we  have  been  able  to  Jceep  our  docJcet  current 
because  our  senators  acted  promptly  in  filling  the  vacancies. 
It  would  be  a  shaae  to  under»xne  this  good  worfc  with  the 
premature  loss  of  our  tisBporary   judgeahio. 

I  understand  that  you  will  be  testifying  before 
Congress  in  the  near  future.   You  are  authorized  to  reveal  the 
eontentB  of  this  letter  to  the  Oongreas  and  to  state  on  hobalf 
of  the  judges  of  tho  Eastern  District  of  Feamaylvsnia  that  ve 
join  in  your  request  for  legislative  relief. 

Slncarsly  yours. 


EHC/jvh 
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UNITED  STATES  DISTRJCT  COURT 

EAXTTRN  DISTRICT  OF  V1R6«:» 
AL£XANDRLA.  VIRCIN1A  2^:St^  A 


April  27,  1995 


Tiie  aonarablc  J.  Piixi  GiijDerc 
CHLet   Judge 

HnitEd  S'z^-zzs   Distric-t  Court 
Southern  Jistricr  ct  Tllinoic 
2  31  vrasT:  Main  crxaer 
3ent:cn,  Illir.ois   £2212 

Re:   Proposed  Legislation  for  Temporary  Judcfeships 

Daar  Judge  Gibson: 

I  am  in  receipt  ot  yoxir  letter  of  April  24,  1995,  to  Judge 
CacPeris,  In  regaxd  to  ^^|g'  proposed  le^slation  dealing  with  thp 
problem  of  filling  temporary  judqesbips,  on  or  before  December  1, 
1995. 

While  Judge  cacheris  is  away,  I  know  from  discussions  with 
him  and  other  judges  in  our  district,  that  Judge  cacheris,  as  well 
as  the  rest  of  us,  would  be  in  favor  of  this  proposed  legislation. 


Claude  H.  ail ton 

CHH/lmr 
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UNITED      TAXES   DISTRICT  COURT 


■    HOUSE  ft  CUSTOM    » 


JI3.   UlSSOi;?!    S3IOT 


April    26,     1995 


The  Honorable  J.  Fhii  Gilberr 
Chief  Juage 

United  States  District  Court 
Southern  District  or  lilinais 
301  West  Main  .street: 
Benton,  Illinois   62S12 

Dear  Judqe  Gilbert: 

It  IS  ray  unaerstanaing  that  you  are  to  testify  before 
the  House  subconmittGe  on  Courts  and  Intellectual  Troperty  as  to 
d  provision  of  H.R  1443  that  vouid  aaena  the  Federal  Judgeship 
Act  ot  1990.   This  is  to  advise  you  of  the  support  of  our  court 
for  that  bill. 

Subsection  203(c)  of  the  Federal  Judgeship  Act  of  1990 
which  authorized  temporary  judgeships  provided  that  "the  first 
vacanxry  in  the  office  of  district  judge  in  each  of  the  judicial 
districts  named  in  this  subdivision,  occurring  five  years  or  more 
aftar  the  effective  date  of  this  title  (Deo.  1,  1990),  shall  not 
be  filled. "   The  asendaent  which  would  be  effected  through  H.R. 
1443  changes  the  conmenceiBent  date  for  the  five  year  or  more 
period  froa  "the  effective  data  of  this  title"  to  the  confirma- 
tion date  of  the  judge  filling  the  position. 

The  temporary  judgeships  were  authorized  in  1990  only 
after  a  careful  review  by  the  Judicial  Conference  of  the  United 
States  as  to  need  and  the  concurrence  by  CongresB  m  the  recoa- 
mendation  of  the  conference.   Clearly  it  was  the  intent  ot  the 
congress  to  assist  the  various  districts  for  a  period  of  at  laast 
five  years  less  any  reasonable  time  for  appointment  of  judges. 

By  Title  II.  Public  Law  101-650  (Federal  Judgeship  Act 
of  1990)  ,  our  court  was  authorized  a  temporary  judgeship  under 
subsection  203(c)  as  well  as  an  additional  district  judge  under 
subsection  203(a).   Judges  Donald  J.  Stohr  and  Charles  A.  Shaw 
were  appointed  to  fill  these  positions,  but  without  designatian 
Eis  to  which  subsection  was  authority  for  either  appointment. 
Judge  Stohr  was  confirmed  on  April  B,  1992,  and  entered  on  duty 
on  May  a,  1992.   Judge  shaw  was  confirmed  on  November  20,  1993, 
and  entered  on  duty  on  January  3,  1994.   The  length  of  time 
needed  for  these  appointments,  t  believe,  was  unanticipated  and 
has  reduced  the  period  of  assistance. 
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The  ilonorable  J.  Fhil  Gilberi: 
Fdqe  Two 
April  26,  1995 


Furthermore,  we  have  an  .ictive  districr.  -udae  v/ho  will 
be  eligible  ror  senior  ctatuc  m  1996,  jnd  his  retirement  trom 
regular  active  service  will  create  a  vacancy.   If  H.R.  1443  is 
not  enacrcea,  this  vacancy  will  not  be  tilled;  and  the  number  of 
J.is'iriut  judges  authorized  ror  our  courc  will  be  reaucea  from 
aicht  to  seven.   This  would  constitute  a  serious  loss  to  our 


Therefore,  our  courr  rjtrcngiy  r.upports  the  ajncndment 
=  t  the  Federal  Judgesnip  Act  ot  1990  by  rhe  tinactnenr  or  H.R. 

144J. 

Sincerely 


^ii^^^^^^^.J^Jly^ 


Bdward  L.  Filippine  ^  VJ 


25 


UICHAEL  M.  MIHM 

-,H£f  J.IOCE 


UNITED  STATES  DISTRICT  COURT 

CEfrmAL  DISTRICT  OF  ILLINOIS 


Apni  26,  1995 


Hon.  1.  Phil  Gilbert,  Chief  Judge 
United  States  Distna  Court  tor 

ttie  Southern  Distna  of  illinois 
301  W.  Main  Street 
Benton,  Illinois    62812 


Dear  ludge  Gilbert: 


I  am  writing  to  state  the  unqualified  support  of  all  the  judges  of  my  district  for  the 
portion  of  H.R.  1443  which  amends  the  Federal  ludgeship  Act  of  1990  by  providing  that 
the  fwe-year  deadline  on  the  temporary  judgeship  created  by  that  Aa  would  run  from 
the  confinnation  date  of  the  judge  named  to  fill  the  temporary  judgeship  created  by  the 
Act,  rather  than  from  the  effective  date  of  the  Act. 

It  is  critical  that  the  Central  District  of  Illinois  not  lose  our  fourth  distna 
judgeship.  The  interests  of  the  citizens  of  this  district  would  be  greatly  disseived  if  that 
were  to  occur. 

Sincerely, 


Michael  M.  Mihm 
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Mr.  MOORHEAD.  Thank  you.  For  the  purpose  of  the  record,  in  ad- 
dition to  being  the  Chief  Judge  of  the  U.S.  District  Court  for  the 
Southern  District  of  Ilhnois,  Judge  Gilbert  sits  on  the  Committee 
on  Criminal  Law  of  the  Judicial  Conference,  the  District  Case  Man- 
agement Statistical  Umbrella  Program  Group,  and  the  Seventh 
Circuit  Gender  and  Race  Fairness  Committee. 

We  very  much  appreciate  your  testimony. 

Our  next  witness  is  an  old  friend  of  the  panel's.  She  has  been 
here  on  several  occasions.  Judge  Ann  Williams,  U.S.  district  judge 
for  the  Northern  District  of  Illinois  testified  only  last  Congress  on 
arbitration. 

Judge  Williams  is  currently  the  Chair  of  the  Subcommittee  on 
Case  Management  for  the  Court  Administration  and  Case  Manage- 
ment Committee  of  the  Judicial  Conference.  Prior  to  her  appoint- 
ment to  the  bench,  she  was  a  law  clerk  at  the  U.S.  court  of  appeals. 
Judge  Robert  Specter,  and  an  assistant  U.S.  attorney  for  the 
Northern  District  of  Illinois.  She  also  serves  as  an  adjunct  profes- 
sor and  lecturer  at  Northwestern  University  School  of  Law. 

I  don't  know  what  she  does  in  her  spare  time. 

Judge  Williams.  Try  cases,  Congressman. 

Mr.  MooRHEAD.  Judge  Williams,  you  may  now  give  your  testi- 
mony. 

STATEMENT  OF  HON.  ANN  CLAIRE  WILLL\MS,  DISTRICT 
JUDGE,  U.S.  DISTRICT  COURT  FOR  THE  NORTHERN  DIS- 
TRICT OF  ILLINOIS 

Judge  Williams.  Thank  you,  Mr.  Chairman,  and  members  of  the 
committee.  I  am  so  pleased  to  be  here  this  morning  and  I  thank 
you  for  the  opportunity  to  appear  before  you  and  testify  on  H.R. 
1443. 

As  you  stated,  Mr.  Chairman,  the  bill  requires  Federal  courts  to 
implement  court-annexed  arbitration  programs.  I  am  here  rep- 
resenting the  Judicial  Conference,  as  I  am  Chair  of  the  Judicial 
Conference's  Committee  on  Court  Administration  and  Case  Man- 
agement. I  would  also  like  to  briefly  comment  on  the  other  two  bills 
that  this  subcommittee  is  considering,  S.  532  and  H.R.  1445. 

For  the  past  15  years,  the  Federal  judiciary  has  supported  the 
use  of  alternative  dispute  resolution.  As  was  stated  in  the  recently 
circulated  "Proposed  Long-Range  Plan  for  the  Federal  Courts,"  the 
Judicial  Conference  "encourages  district  courts  to  make  available  a 
variety  of  alternative  dispute  resolution  techniques,  procedures  and 
resources  to  assist  in  achieving  a  just,  speedy  and  inexpensive  de- 
termination of  civil  litigation."  Beginning  in  1979,  the  Judicial  Con- 
ference authorized  10  pilot  courts  to  establish  mandatory  court-an- 
nexed arbitration  programs.  In  1988,  as  has  been  mentioned  by  the 
chairman,  Congress  reviewed  the  success  of  these  programs  and 
authorized  those  courts  to  continue  compulsory  court-annexed  arbi- 
tration and  authorized  10  additional  courts  to  establish  voluntary 
programs. 

Two  years  ago,  the  Judicial  Conference  considered  a  rec- 
ommendation of  the  Court  Administration  and  Case  Management 
Committee,  the  committee  I  now  chair,  which  supported  the  expan- 
sion of  court-annexed  arbitration  programs.  Our  committee's  rec- 
ommendation at  that  time  was  to  support  legislation  authorizing 
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the  continuation  of  the  20  court-annexed  arbitration  programs,  and 
to  support  legislation  permitting  but  not  requiring  all  district 
courts  to  employ  mandatory  or  voluntary  court-annexed  arbitration 
programs.  Our  recommendation  was  based  on  the  recognition  that 
over  the  past  decade  courts  have  adopted  many  alternative  tech- 
niques, including  court-annexed  arbitration,  for  resolving  civil 
cases. 

After  considering  the  committee's  views,  the  Judicial  Conference 
approved  the  recommendation  to  extend  the  authorization  of  the  20 
court-annexed  programs.  However,  it  modified  and  limited  our  rec- 
ommendation supporting  legislation  permitting  all  district  courts  to 
utilize  mandatory  or  voluntary  court-annexed  arbitration.  Instead, 
the  Conference  agreed  to  seek  statutory  authority  for  courts  to  uti- 
lize voluntary  nonbinding  court-annexed  arbitration  programs, 
rather  than  expanding  the  nonbinding  mandatory  court-annexed 
arbitration  programs.  Since  then,  the  Conference  has  again  revis- 
ited the  question  of  whether  to  support  legislation  permitting,  but 
not  requiring,  all  district  courts  to  utilize  either  mandatory  or  vol- 
untary court-annexed  arbitration  programs.  The  Conference  has 
reaffirmed  its  previous  position  that  the  expansion  of  court-an- 
nexed arbitration  programs  should  be  voluntary,  not  mandatory. 

Therefore,  the  Judicial  Conference's  position  differs  from  H.R. 
1443  in  two  major  respects.  First,  the  Conference  believes  that  the 
decision  of  adopting  a  particular  court-annexed  arbitration  program 
should  be  left  to  the  district  courts,  rather  than  mandating  an 
across  the  board  requirement. 

This  is  in  keeping  with  the  spirit  of  the  Civil  Justice  Reform  Act 
of  1990,  which  requires  that  each  court  develop  a  civil  justice  cost 
and  delay  reduction  plan  that  "considers  the  particular  needs  and 
circumstances  of  the  district  courts,  the  litigants  of  that  court,  and 
the  litigants'  attorneys."  As  required  by  the  CJRA,  all  of  the  Fed- 
eral district  courts  have  adopted  a  civil  justice  cost  and  delay  re- 
duction plan.  And  these  plans  reflect  the  diversity  and  cir- 
cumstances of  each  district.  They  include  at  least  10  different  types 
of  alternative  dispute  resolution  including  voluntary  mediation, 
nonbinding  arbitration,  summary  jury  trials,  early  neutral  evalua- 
tion, settlement  conferences,  minitrials,  special  masters,  settlement 
weeks,  formal  settlement  negotiations  and  trials  before  magistrate 
judges. 

In  fact,  80  of  the  94  district  courts  have  adopted  some  form  of 
alternative  dispute  resolution.  Attached  to  my  written  testimony, 
and  I  think  it  might  shed  some  light  on  this  issue,  is  a  copy  of  the 
relevant  sections  of  the  CJRA  report  to  Congress  which  the  Judi- 
cial Conference  submitted  last  December.  That  report  details  the 
diversity  of  techniques  the  courts  have  found  to  be  effective  for  re- 
ducing costs  and  delays  in  their  civil  dockets.  This  wide  array  of 
alternative  dispute  resolution  programs  illustrates  why  the  Judicial 
Conference  believes  there  is  no  need  to  mandate  that  all  courts  in- 
stitute an  arbitration  program  in  order  to  provide  alternatives  to 
the  traditional  trial  process. 

The  second  concern  that  the  Judicial  Conference  has  with  this 
legislation  is  that  its  adoption  may  lead  to  the  expansion  of  manda- 
tory court-annexed  arbitration  programs.  There  is  a  concern  by  the 
Conference  that  mandatory  arbitration  will  actually  add  to  civil 
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justice  expense  and  delay,  because  it  will  require  all  litigants  to 
automatically  go  through  an  extra  step  that  they  might  not  other- 
wise pursue  in  order  to  reach  the  traditional  jury  trial. 

The  Conference  believes  that  voluntary,  rather  than  mandatory 
programs  will  attract  participants  and  provide  an  effective  form  of 
alternative  dispute  resolution  without  demanding  that  all  litigants 
participate  regardless  of  the  circumstances.  Therefore,  the  Con- 
ference believes  that  the  discretion  to  adopt  court-annexed  arbitra- 
tion programs  should  be  limited  to  voluntary  programs. 

Although  the  Conference  does  not  support  the  bill's  provision 
that  would  require  all  courts  to  institute  an  arbitration  program, 
it  continues  to  strongly  support  the  many  alternative  dispute  reso- 
lution programs  that  the  individual  districts  have  developed  to  fit 
their  own  particular  needs. 

There  are  two  other  pieces  of  legislation  being  considered  by  this 
committee  on  which  I  would  like  to  briefly  comment.  One  is  S.  532, 
which  has  already  passed  the  Senate.  This  is  simply  a  technical 
amendment  to  title  28  of  the  United  States  Code.  Its  purpose  is  to 
update  the  Code  to  comply  with  amendments  made  to  venue  provi- 
sions ensuring  that,  in  multidefendant  cases,  there  is  at  least  one 
Federal  district  where  venue  is  proper. 

As  currently  written,  the  venue  provisions  are  a  little  unclear  as 
to  whether  venue  in  a  multidefendant  case  lies  if  any  defendant  is 
subject  to  personal  jurisdiction  in  the  district,  or  only  when  all  de- 
fendants are  subject  to  personal  jurisdiction.  The  Judicial  Con- 
ference concluded  that  section  1391(A)(3)  should  be  clarified  to  es- 
tablish venue  in  any  judicial  district  in  which  any  defendant  is  sub- 
ject to  personal  jurisdiction,  provided  there  is  not  a  district  in 
which  the  action  otherwise  could  have  been  brought. 

The  final  bill  that  this  committee  is  considering  is  H.R.  1445, 
which  would  require  stenographic  recording  of  oral  depositions  un- 
less otherwise  ordered  by  the  court  or  stipulated  by  the  parties. 
Judge  Higginbotham,  who  is  Chair  of  the  Advisory  Committee  on 
the  Civil  Rules  for  the  Judicial  Conference,  has  recently  written 
Representatives  Hyde,  Conyers,  and  Schroeder  regarding  this  legis- 
lation. In  his  letter,  which  I  have  attached  to  my  testimony.  Judge 
Higginbotham  explains  that  the  current  rule  30  is  cost  effective,  fa- 
cilitates the  use  of  modern  technology,  and  ensures  an  accurate 
record.  He  is  therefore  opposed  to  reverting  back  to  requiring  sten- 
ographic recordings  of  oral  depositions.  Rule  30  only  applies  to  oral 
depositions  that  are  taken  in  civil  cases,  and  so  it  does  not  affect 
criminal  cases. 

Normally,  these  are  taken  in  a  civil  context  in  preparation  for 
trial  and  in  the  discovery  period. 

I  appreciate  the  opportunity  to  speak  and  thank  you  for  inviting 
me  to  testify  on  these  important  issues.  The  judiciary  looks  forward 
to  working  with  Congress  to  develop  legislation  that  will  benefit 
litigants,  the  courts  and  the  entire  judicial  process. 

Tnank  you. 

[The  prepared  statement  of  Judge  Williams  follows:] 

Preparkd  Statkmknt  of  Hon.  Ann  Claire  Williams,  District  Judge,  U.S. 
District  Court  for  the  Northern  District  of  Illinois 

Mr.  Chairman,  I  am  Judge  Ann  Claire  Williams  of  the  United  States  District 
Court  for  the  Northern  District  of  Illinois,  and  serve  as  Chair  of  the  Judicial  Con- 
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ference's  Committee  on  Court  Administration  and  Case  Management.  I  am  testify- 
ing today  as  a  representative  of  the  Judicial  Conference,  the  policy  making  body  of 
the  federal  Judiciary,  to  report  the  position  of  the  Conference  on  H.R.  1443,  the  bill 
you  introduced  to  expand  court-annexed  arbitration  in  the  federal  courts.  I  will  also 
briefly  testify  on  the  Judicial  Conference's  position  on  two  other  bills  that  this  Sub- 
committee is  currently  considering:  S.  532,  which  has  already  passed  the  Senate, 
and  H.R.  1445. 

This  is  the  second  time  I  have  testified  before  a  Congressional  committee  on  this 
issue.  In  October  1993,  I  testified  before  the  Senate  Subcommittee  on  Courts  and 
Administrative  Practice  regarding  the  Judicial  Conference's  position  on  H.R.  1102, 
a  bill  very  similar  to  H.R.  1443,  which  was  introduced  by  your  predecessor.  Chair- 
man Hughes  and  was  co-sponsored  by  you. 

As  is  stated  in  the  recently  circulated  Proposed  Long  Range  Plan  for  the  Federal 
Courts,  the  Judicial  Conference  encourages  aistrict  courts  "to  make  available  a  vari- 
ety of  alternative  dispute  resolution  techniques,  procedures,  and  resources  to  assist 
in  achieving  a  just,  speedy,  and  inexpensive  determination  of  civil  litigation."  Begin- 
ning in  1979,  the  Judicial  Conference  authorized  ten  pilot  courts  to  establish  man- 
datory court-annexed  arbitration  programs.  In  1988,  Congress  reviewed  the  success 
of  these  programs,  and  passed  Title  IX  of  the  Judicial  Improvements  and  Access  to 
Justice  Act  (28  U.S.C.  §5651-668),  authorizing  those  ten  courts  to  continue  compul- 
sory court-annexed  arbitration,  as  well  as  authorizing  an  additional  ten  courts  to 
adopt  voluntary  court-annexed  arbitration  programs.  Two  years  ago,  with  the  Act's 
expiration  date  approaching,  the  Judicial  Conierence  considered  a  recommendation 
to  support  legislation  permitting  the  expansion  of  court-annexed  arbitration  pro- 
grams in  the  federal  courts. 

The  recommendation  supporting  the  expansion  of  arbitration  programs  was  made 
by  the  Committee  that  I  now  chair,  the  Court  Administration  and  Case  Manage- 
ment Committee.  This  recommendation,  supported  by  the  entire  Committee,  was 
twofold:  (1)  to  support  legislation  authorizing  the  continuation  of  the  twenty  court- 
annexed  arbitration  programs,  and  (2)  to  support  legislation  permitting,  but  not  re- 
quiring, all  district  courts  to  employ  mandatory  or  voluntary  court-annexed  arbitra- 
tion programs.  The  Committee's  recommendation  was  based  on  the  recognition  that 
over  the  past  decade,  courts  had  adopted  many  alternative  techniques — including 
court-annexed  arbitration — for  resolving  civil  cases. 

After  considering  the  Committee's  views,  the  Judicial  Conference  approved  the 
first  part  of  the  recommendation  extending  the  authorization  of  the  twenty  court  an- 
nexed arbitration  programs.  However,  the  Conference  modified  and  limited  the  sec- 
ond part  of  the  Committee's  recommendation  supporting  legislation  permitting  all 
district  courts  to  utilize  mandatory  or  voluntary  court-annexed  arbitration.  The  Con- 
ference agreed  to  seek  statutory  authority  for  all  federal  courts  to  utilize  voluntary 
non-binding  court-annexed  arbitration  programs,  rather  than  expanding  non-binding 
mandatory  court-annexed  arbitration  programs. 

Since  then,  the  Conference  has  revisited  the  question  of  whether  it  would  support 
legislation  to  permit,  but  not  require  all  district  courts  to  utilize  either  mandatory 
or  voluntary  court-annexed  arbitration  programs.  The  Conference  reafiirmed  its  pre- 
vious position  that  the  expansion  of  court-annexed  arbitration  programs  should  be 
voluntary  but  not  mandatory. 

Thus,  the  Judicial  Conference  position  differs  from  H.R.  1443  in  two  major  re- 
spects. First,  the  Conference  believes  that  the  decision  of  adopting  a  particular 
court-annexed  arbitration  program  should  be  left  to  the  district  courts,  rather  than 
mandating  an  across  the  board  requirement.  This  position  is  in  keeping  with  the 
spirit  of  the  Civil  Justice  Reform  Act  of  1990  (CJRA),  which  requires  each  court  to 
develop  a  civil  justice  cost  and  delay  reduction  plan  that  considers  "the  particular 
needs  and  circumstances  of  the  district  court,  litigants  in  such  court,  and  the  liti- 
gant's attorneys." 

As  required  by  the  CJRA,  all  of  the  federal  district  courts  have  adopted  a  civil 
justice  cost  and  delay  reduction  plan.  These  plans,  reflecting  the  diversity  and  cir- 
cumstances of  each  aistrict,  have  adopted  at  least  ten  difTerent  types  of  alternative 
dispute  resolution,  including  voluntary  mediation,  non-binding  arbitration,  summary 
jury  trials,  early  neutral  evaluation,  settlement  conferences,  mini-trials,  special 
masters,  settlement  weeks,  formal  settlement  negotiations,  and  trial  before  mag- 
istrate judges.  In  fact,  eighty  of  the  ninety-four  district  courts  have  adopted  some 
form  of  alternative  dispute  resolution. 

In  developing  their  CJRA  plans,  a  small  number  of  courts  considered  and  specifi- 
cally rejected  court-annexed  arbitration,  finding  that  there  was  no  persuasive  evi- 
dence in  their  district  that  it  reduced  costs,  improved  their  case  disposition  rate,  or 
reduced  costs.  Other  courts  encouraged  the  use  of  alternative  dispute  resolution,  but 
specifically  rejected  establishing  court-annexed  programs. 
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Attached  to  my  written  testimony  is  a  copy  of  the  relevant  sections  of  the  CJRA 
Report  to  Congress,  which  was  submitted  by  the  Judicial  Conference  last  December. 
The  report  details  the  great  diversity  of  techniques  the  courts  have  found  to  be  ef- 
fective for  reducing  costs  and  delays  in  their  civil  dockets.  This  wide  array  of  alter- 
native dispute  resolution  programs  illustrates  why  the  Judicial  Conference  believes 
there  is  no  need  to  mandate  that  all  courts  institute  an  arbitration  program  in  order 
to  provide  alternates  to  the  traditional  trial  process. 

The  second  concern  the  Judicial  Conference  has  with  H.R.  1443  is  that  it  may 
lead  to  the  expansion  of  mandatory  court-annexed  arbitration  programs.  There  is  a 
concern  on  the  part  of  Conference  members  that  mandatory  programs  will  actually 
add  to  civil  justice  expense  and  delay  by  requiring  all  litigants  to  automatically  go 
through  an  extra  step  that  they  might  not  otherwise  pursue  in  order  to  reach  the 
traditional  jury  trial.  The  Conference's  view  is  that  well  run  voluntary  programs 
will  attract  participants  and  provide  an  effective  form  of  alternative  dispute  resolu- 
tion without  demanding  that  all  litigants  participate  regardless  of  the  cir- 
cumstances. Therefore,  the  Conference  believes  that  the  discretion  to  adopt  court- 
annexed  arbitration  programs  should  be  limited  to  voluntary  programs. 

Although  the  Conference  does  not  support  the  bill's  provisions  that  would  require 
all  courts  to  institute  an  arbitration  program,  it  continues  to  support  the  current 
pilot  project  programs,  and  commends  Congress  for  extending  them  to  1997.  Fur- 
thermore, the  Conference  continues  to  strongly  support  the  myriad  alternative  dis- 
pute resolution  programs  that  the  individual  districts  have  developed  to  fit  their 
own  particular  needs.  As  set  forth  in  the  Proposed  Long  Range  Plan  for  the  Federal 
Courts,  the  Judicial  Conference  explicitly  encourages  "each  federal  court  to  expand 
the  scope  and  availability  of  alternative  methods  of  dispute  resolution." 

There  are  two  other  pieces  of  legislation  being  considered  by  this  Subcommittee 
on  which  I  would  briefly  like  to  comment. 

First,  S.  532,  which  has  already  passed  the  Senate,  is  simply  a  technical  amend- 
ment to  title  28  of  the  United  States  Code.  Its  purpose  is  to  update  the  Code  to  com- 
ply with  amendments  made  to  venue  provisions  that  ensure  tnat  in  multi-defendant 
cases,  there  is  at  least  one  federal  district  where  venue  is  proper. 

28  U.S.C.  1391  venue  provisions  relating  to  diversity  provides: 

(a)  A  civil  action  wherein  jurisdiction  is  founded  only  on  diversity  of  citi- 
zenship may,  except  as  otherwise  provided  by  law,  be  brought  only  in  (1) 
a  judicial  district  where  any  defendant  resides,  if  all  defendants  reside  in 
the  same  state,  (2)  a  judicial  district  in  which  a  substantial  part  of  the 
events  or  omissions  giving  rise  to  the  claim  occurred,  or  a  substantial  part 
of  property  that  is  the  subject  of  the  action  is  situated,  or  (3)  a  judicial  dis- 
trict in  which  the  defendants  are  subject  to  personal  jurisdiction  at  the  time 
the  action  is  commenced,  if  there  is  no  district  in  which  the  action  may  oth- 
erwise be  brought. 

As  currently  written  it  is  uncertain  whether  in  a  multi-defendant  case  to  which 
this  subsection  applies,  venue  lies  so  long  as  any  defendant  is  subject  to  personal 
jurisdiction  in  the  district,  or  only  when  all  defendants  are  subject  to  personal  juris- 
diction. A  review  of  the  legislative  history  states  that  the  purpose  of  the  amendment 
was  to  make  subsection  1391(a)(3)  "more  closely  parallel  .  .  .  1391(bX3)."  Section 
1391(bX3)  in  turn  provides  for  fall  back  federal  question  venue  in  a  district  in  which 
"any  defendant  may  be  found." 

llie  Judicial  Conference  concluded  that  1391(a)(3)  should  be  clarified  to  ensure 
venue  in  any  judicial  district  in  which  any  defendant  is  subject  to  personal  jurisdic- 
tion, provided  there  was  not  district  in  wnich  the  action  could  otherwise  have  been 
brought.  This  is  consistent  with  the  legislative  history  to  create  a  safety  valve  to 
ensure  that  the  venue  requirements  do  not  defeat  the  ability  to  bring  suit  in  federal 
court  if  subject  matter  and  personal  jurisdiction  are  available.  Furthermore,  in 
multi-defendant  cases,  if  a  particular  defendant  is  not  subject  to  personal  jurisdic- 
tion in  a  particular  district,  that  defendant  alone  may  move  to  be  dismissed  from 
the  action  for  lack  of  personal  jurisdiction,  and  the  action  may  continue  with  the 
other  defendants.  S.  532  simply  clarifies  these  issues,  and  therefore  the  Judicial 
Conference  supports  this  legislation. 

The  other  bill  being  considered  is  H.R.  1445,  which  would  require  stenographic 
recording  of  all  oral  depositions  unless  otherwise  ordered  by  the  court  or  stipulated 
by  the  parties.  Judge  Higginbotham,  Chair  of  the  Advisory  Committee  on  Civil 
Rules  for  the  Judicial  Conference  has  recently  written  to  you.  Chairman  Hyde,  and 
Representatives  Conyers  and  Schroeder,  regarding  this  legislation.  His  letter,  which 
I  have  attached  to  my  testimony,  succinctly  presents  his  concerns  with  this  legisla- 
tion. 
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Thank  you  for  inviting  me  to  testify  on  these  important  issues.  The  Judiciary 
looks  forward  to  working  with  Congress  to  develop  legislation  that  will  benefit  liti- 
gants, the  courts,  and  the  entire  judicial  system. 
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The  third  technique,  which  would  require  any  requests    or  extensions  to  be  signed 
by  both  the  attorney  and  the  party  seeking  the  extension,  was  adopted  only  by  17  percent 
of  the  districts.   Many  courts  expressed  a  concern  that  this  technique  would  lead  to 
undue  interference  with  artomey-chent  relations  as  well  as  creating  additional  time- 
consuming  and  expensive  procedural  hurdles. 

The  fourth  technique  the  courts  were  required  to  consider  was  the  creation  of  a 
neutral  evaluation  program.   Thirty-eight  percent  of  the  districts  endorsed  this  technique. 
As  discussed  more  fully  in  the  next  section,  early  neutral  evaluation  is  a  relatively  new 
method  of  ADR  and  has  not  been  widely  disseminated.   The  next  section  provides  more 
detailed  descnpdons  of  these  case  management  principles  and  techniques. 

C.        Description  of  Case  Management  Principles  and  Techniques 

1.         Alternative  Dispute  Resolution 

Section  473(a)(6)  of  Title  18  requires  all  courts  to  consider  including  in  their  cost 
and  delay  reduction  plans  "authorization  to  refer  appropriate  cases  to  alternative  dispute 
resolution  programs  that  (A)  have  been  designated  for  use  in  a  distria  court  or  (B)  the 
court  may  make  available,  including  mediation,  mini-trial,  and  summary  jury  trial." 

Section  473(b)(4)  requires  all  courts  to  consider  adopting  "a  neutral  evaluation 
program  for  the  presentation  of  the  legal  and  factual  basis  of  a  case  to  a  neutral  court 
representative  selected  by  the  court  at  a  nonbinding  conference  conduaed  early  in  the 
litigation."   In  practice,  early  neutral  evaluation  is  generally  considered  a  form  of  ADR. 

General  Authorization  in  the  Plans  to  Use  ADR 

Although  ADR  programs  are  rapidly  growing  and  changing  nationwide,  several 
forms  have  emerged  in  state  and  federal  courts.  These  include  arbitration,  mediation, 
early  neutral  evaluation,  settlement  weeks,  summary  jury  trials,  and  mini-trials.   In 
addition,  judge-hosted  settlement  conferences,  although  not  always  included  under  the 
ADR  umbrella,  have  long  provided  an  alternative  to  trial.  Appendix  HI  contains 
definitions  of  these  various  forms  of  ADR. 

Each  of  these  types  of  ADR  could  be  found  in  the  federal  district  courts  prior  to 
the  Civil  Justice  Reform  Act   For  example,  twenty  courts  were  designated  in  1988  as 
pilot  courts  for  mandatory  and  voluntary  arbitration  imder  the  authority  of  28  U.S.Q  §§ 
65 1  et  seq.\  the  authorization  for  continuing  these  programs  for  non-binding  arbitration 
with  either  mandatory  or  voluntary  procedures  was  recently  extended  by  Congress 
through  December  31,  1997.   Other  courts  had  established  mediation  programs,  summary 
jury  trial  procedures,  early  neutral  evaluation  programs,  and  settlement  weeks. 
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With  strong  enjouragement  from  their  CJRA  advisory  committees,  courts  across 
the  country  have  embraced  the  adoption  of  ADR  methods  for  many  types  of  cases.   The 
courts  show  consensus  on  the  need  for  innovative  approaches  in  resolving  disputes  fairly 
and  promptly,  and  ADR  provides  a  meaningful  alternative  to  costly  and  lengthy  litigation. 

The  Act  requires  each  district  court  to  consider  whether  any  form  of  ADR  might 
assist  the  coun  and  Utigants  in  resolving  cases,  and  many  pljins  include  authorization  to 
use  ADR.  All  but  13  authorize  the  court's  judges  to  assess  the  suitability  of  ADR  for 
individual  cases  on  their  docket,  and  nearly  three-quaners  of  the  courts  state  that  they 
have  or  intend  to  establish  procedures  for  the  use  of  ADR.  Only  seven  of  the  94  distria 
courts  specifically  reject  ADR,  usually  doing  so  on  the  basis  that  it  is  unnecessary  or  that 
they  lack  sufficient  resources  to  establish  a  program. 

Many  districts  incorporate  into  their  CJRA  plan  or  their  local  rules  language 
encouraging  the  use  of  ADR  mechanisms.  For  example,  many  districts  instrua  the 
judicial  officer  and  parties  to  discuss  at  the  initial  case  management  conference  the 
feasibihty  of  using  some  form  of  ADR.  Judges  are  permitted  by  these  plans  to  refer 
appropriate  cases,  usually  with  party  consent,  to  authorized  ADR  programs. 

Adoption  of  Specific  Forms  of  ADR 

Judicial  Settlement  Conferences  and  Summary  July  Trials:  The  most  common 
alternative  dispute  resolution  practice,  reflected  in  two-thirds  of  the  cost  and  delay 
reduction  plans,  is  the  traditional  settlement  conference  with  a  judicial  officer.  However, 
these  conferences  vary  greatly,  from  mandatory  conferences  in  some  courts  to  assistance 
upon  a  party's  request  in  others.  Reliance  on  a  judicial  officer  for  settlement  assistance 
is  also  seen  in  a  substantial  number  of  courts  that  authorize  summary  jury  trials. 

Particularly  noteworthy  in  this  process  is  the  emerging  role  of  magistrate  judges, 
many  of  whom  conduct  settlement  conferences  and  preside  over  summary  jury  trials  and 
other  forms  of  ADR.  Nearly  a  dozen  courts  have  institutionalized  magistrate  judge 
settlement/mediation  programs,  where  specified  case  types  are  routinely  referred  for 
settlement  assistance. 

Mediation:  Fifty  percent  of  the  courts'  plans  authorize  the  referral  of  cases  to 
mediation,  which  is  the  most  frequently  used  form  of  ADR  after  judicial  settiement 
conferences.  A  third  of  the  plans  authorize  a  court-based  program  in  which  the  court 
maintains  a  roster  of  court-approved  attorney  neutrals,  establishes  criteria  for  the 
selection  of  cases  and  assignment  of  neutrals,  and  sets  rules  for  procedural  matters  such 
as  the  conduct  of  ADR  sessions 

Arbitration:  A  third  of  the  courts  authorize  referral  of  cases  to  arbitration, 
although  mandatory  referral  is  found  only  in  the  courts  authorized  by  28  U.S.C  §  651  to 
establish  such  a  referral  method.  Of  the  courts  that  authorize  the  use  of  arbitration. 
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approximately  20  have  established  ex  irt-based  programs.  The  remainder  simply 
authorize  judicial  officers  to  suggest  that  parties  consider  using  the  services  of  a  private- 
sector  arbitrator. 

Early  Neutral  Evaluation  (ENE):  Less  common  than  mediation  and  arbitration, 
ENE  is  authorized  by  only  16  courts.  In  many  of  these  districts,  magistrate  judges,  rather 
than  attorney  neutrals,  provide  the  neutral  evaluation. 

Other  Forms  of  ADR:  Only  a  handful  of  courts  indicate  an  intention  to  establish 
occasional  settlement  weeks.   Other  forms  of  ADR  mentioned  in  a  few  plans  are 
mini-trials,  summary  bench  trials,  and  the  use  of  special  masters  as  settlement  officers. 

Multi-Option  Programs 

Although  a  third  of  the  courts  authorize  more  than  one  form  of  ADR,  16  courts 
actually  provide  multiple  ADR  services.   Seven  of  the  ten  courts  authorized  to  provide 
mandatory  procedures  for  arbitration  have  added  mediation  to  their  ADR  programs.   In 
four  of  these  seven  courts,  arbitration  is  no  longer  mandatory  for  the  designated  class  of 
cases,  but  is  simply  one  of  the  ADR  options  offered  to  parties. 

When  courts  offer  multiple  forms  of  ADR  there  is  generally  an  initial  screening 
process  to  determine  which  form  is  appropriate  for  a  particular  case.   In  some  courts, 
such  as  those  with  mandatory  arbitration  programs,  the  selection  is  made  by  case  type. 
In  these  courts,  contract  and  tort  cases  under  a  specified  dollar  amount  are  automatically 
referred  to  arbitration,  while  more  complex  cases  are  selected  for  mediation. 

In  other  courts,  such  as  the  Northern  District  of  Ohio  and  the  Western  District  of 
Michigan,  judges  and  parries  discuss  the  courts'  ADR  options  and  decide  which  would  be 
appropriate  for  the  case.   The  Northern  District  of  California  is  experimenting  with  such 
a  selection  process,  with  the  added  feature  of  specialized  staff  assistance  in  the  selection 
of  cases.    In  that  court,  coimsel  are  required,  prior  to  the  initial  case  management 
conference,  to  participate  in  a  telephone  conference  with  the  ADR  administrator  to 
discuss  the  available  ADR  options.   In  the  Western  District  of  Missouri's  Early 
Assessment  Program,  the  program  administrator  discusses  the  court's  ADR  options  in  a 
mandatory  conference  held  thirty  days  after  the  final  answer  is  filed.  Many  cases  are 
mediated  by  the  administrator  at  this  initial  meeting. 

ADR  Administration 

Most  court-based  ADR  services  are  managed  by  the  clerk's  office.   Eleven  courts, 
however,  have  established  specialized  ADR  offices.  These  offices  are  usually  established 
by  courts  with  multiple  programs  or  specialized  status  imder  the  CJRA,  such  as 
demonstration  districts  and  pflot  courts,  and  are  administered  by  staff  with  backgrounds 
in  ADR  or  cr,il  litigation. 


Many  courts  produce  ADR  brochures  that  either  describe  their  own  ADR  o}  dons 
or  alert  counsel  and  htigants  to  services  available  in  the  private  sector.   Also,  ADR  has 
become  a  frequent  seminar  topic  in  local  continuing  legal  education  programs.  A 
number  of  courts  have  established  extensive  ADR  programs  by  using  the  pro  bono 
services  of  experienced  attorneys  who  are  certified  to  accept  appointments  to  serve  as 
ADR  facihtators. 

2.         The  Systematic,  Differential  Treatment  of  Civil  Cases 

Section  473(a)(1)  of  Title  28  requires  the  pDot  courts  and  two  demonstration 
courts  (Western  E>istrict  of  Michigan  and  Northern  Distria  of  Ohio)  to  consider  a 
management  system  offering  "systematic,  differential  treatment  of  civil  cases...",  more 
commonly  known  as  differentiated  case  management  (DCM).  The  statute  also 
recommends  that  all  other  courts  consider  instituting  DCM  programs.   DCM  as 
presented  in  the  Act,  calls  for  a  system  that "...  tailors  the  level  of...  case  specific 
management  to  such  criteria  as  case  complexity,  the  amount  of  time  reasonably  needed 
to  prepare  the  case  for  trial,  and  the  judicial  and  other  resources  required  and  available 
for  the  preparation  and  disposition  of  the  case." 

DCM  brings  together  two  trends  in  case  management  into  one  cohesive  system:  1) 
the  monitoring  of  case  events;  and  2)  the  supervision  of  time  periods  between  case 
events  through  case  processing  "tracks",  keyed  to  serve  broad  case  types.  Each  track 
carries  with  it  a  specific  set  of  procedures  and  case  event  timelines  that  govern  the  cases 
assigned  to  each  track  The  categorization  schemes  imderlying  the  tracks  are  usually 
based  upon  case  complexity  and/or  the  usual  needs  of  particular  types  of  cases,  and  can 
be  as  simple  as  "expedited,  standard,  and  complex."  Regardless  of  their  designation,  the 
tracks  are  devised  to  streamline  the  use  of  judicial  and  court  resources  and  tailor  them  to 
the  needs  of  the  cases. 

DCM  is  to  be  distinguished  fi-om  other  case  management  approaches  that  treat 
each  case  on  an  entirely  individual  basis,  with  no  systematic  recognition  of  differences  in 
cases  over  broad  categories.  The  premise  of  DCM  is  not  to  deny  individual  justice,  but 
to  conserve  court  resoiu-ces,  and  thereby  to  increase  efficiency  and  reduce  expense  and 
delay. 

DCM  techniques,  without  the  systematized  tracks  that  characterize  DCM  at  the 
state  level,  have  existed  for  some  time  in  the  federal  court  system.  Federal  judges  have 
long  employed  less  stylized  differentiated  case  management  concepts  for  two 
management  tracks  of  "simple"  (or  "standard")  and  "complex"  cases,  with  accompanying 
procedures  and  nJes  keyed  to  them.  The  CJRA  has  thus  provided  the  federal  courts 
with  an  incentive  to  merge  long-practiced  DCM  concepts  with  the  more  expansive, 
systematized  approach  recommended  in  the  Act 


37 


5 

r 

a 

5^ 

o 

i> 

-> 

T) 

< 

Q 

o 

£ 

s: 

1: 

T3 

u 

c 

Ji 

H 

S 

i^ 

3 

u- 

0. 

fi 

C/2 

i 

O 

U 

■a 

s 

> 

o 

i 

7. 

Q^ 

0£ 

Q 

£ 

U 

< 

— 

H 

!ri 

U    u 


2^ 


»r   =  £-5-'=-2'»Jl 


^il-g  s 


J^lfSj 


2.  >•  E  5  o  o 

u    *  ~.  ^   °  -S 
™  c  J<   0..=  o 


1 

1 

g. 

2 
.? 
1 

n 

111 

II 

Is 

ill 

The  court  wants  lo  develop  and  implement 
improved  data  collection  systems  to  better  monitor 
Ihe  adminislralion  of  ADR  programs  and  assess 
Iheir  elfrcliveness  The  court  wants  lo  design  and 
implement  improved  systems  lo  obtain  feedback 
from  parties  and  neutrals  regarding  Ihe 
effectiveness  of  Ihe  ADR  programs 
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The  court  wants  to  reHne  Ihe  process  of  matching 
individual  cases  with  the  vanous  ADR  methods 
The  court  wants  lo  analyze  the  suitability  case 
types  included  in  each  ADR  program  and 
recommend  the  addition  or  deletion  of  case 
categories. 

Magistrate  judges  offer  mediation  and  early 
neutral  evaluation  in  the  course  of  pretrial 
management.  TTie  judicial  officer  will  onler  non- 
contract  and  simple  lort  cases  that  do  not  exceed 
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The  court  will  support  the  bar  in  implementing  an 
early  neutral  evaluation  program  which  will 
demonstrably  divert  cases  from  a  normal  judicial 
track  The  court  said  it  was  not  able  lo  undertake 
such  a  program  at  present 

1 

I 

« 

1 

|i 
II 

<   E 

< 

g 

< 

Early  neutral  evaluation  (This  prDgram  was 
adopted  after  Ihe  effective  dale  of  Ihe  CJRA 
Expense  and  Del.iy  Reduction  Plan  ) 

General  Order  293  (11/12/92) 

The  court  provides  early  neutral  evaluation,  non- 
binding  arbitration,  judicially-hosted  setUcmenI 
conferences,  nonbinding  summ3ry;jhry  iHals  and 
summ.iry  bench  trials,  special  masters,  trial  by 
magisirale  judge,  and  mediation 

Gcncr:il  Order  26  (,S/I  I/H5;  Revised  7/22/86. 

8/12/88.  1/1/90.  7/1/93) 

General  Order  36  (7/1/93;  Revised  1/18/94) 

General  Order  37  (7/1/93) 
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The  judicial  officer  will  discuss  ADR  possibililies 
at  the  pretrial  conference 

LR.  29  1 
I.  ft  53  7 

i 

1 
1 

i 

1 

1 

1 

i 

1 

1 
1 

1 
1 

1 

1 
i 

1 

a 

o 

I 

1 
1 

1 
1 

$100,000,  Data  will  be  collected  from  these  cases 
and  used  to  evaluate  the  effectiveness  of  the  ADR 
program  All  even-numbered  trademark  and 
copyright  cases  are  subject  to  nonbinding 
aibitration/mediation.  In  cases  under  $250,000.  the 
judicial  officer  can  order  a  non-binding  minitrial 
or  a  summary  jury  trial  if  It  is  likely  to  resolve  the 
case. 
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ADR  is  discussed  at  the  meet  and  confer 
conference;  a  recommendation  is  made  by  cminsci 
In  the  case  scheduling  statement  that  is  submitted 
to  the  judge  within  ten  days  of  the  conference, 

LR  206(d)  (New  3/1/94) 

< 

Parties  may  enter  mediation  at  one  of  these  four 

points: 

1  upon  completion  of  discovery,  in  lieu  of  pretrial 

stipulations/attachments; 

2.  at  the  time  of  the  pretrial  conference,  by  order 

of  the  court  with  or  without  parties'  approval; 

3  at  the  request  of  the  parties,  al  any  time  prior  to 

trail;  or 

a 
< 

1 

1 

1 

u 

lA 

L.R.53  2 

The  Plan  does  not  specifically  limit  the  types  of 
ADR  available  through  private  providers  or 
through  Sta-Fed,  Inc. 

LR  28(1985) 

Voluntary  mediation  and  binding  arbitr.ntion  are  to 
be  discussed  at  the  settlement  conference 

LR  72  1(a)(1) 

llie  court  will  provide  a  special  master,  a  qualified 
volunteer,  a  staff  mediator,  or  a  magistrate  judge 
in  appropriate  cases.  The  parties  have  the  option  of 
using  a  person  agreed  upon  and  paid  for  by  the 
parties  If  the  parties  cannot  agree,  the  court  will 
select  a  qualified  volunteer  or  a  staff  mediator.  No 
mention  Is  made  of  specific  ADR  methods. 
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The  court  will  develop  expertise  and  procedures  to 
help  its  Judges  identify,  recommend,  and  help 
facilitate  various  dispute  resolution  alleniatives. 
including  nonbinding  early  neutral  evaluation 
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It  was  the  finding  of  Ihe  Advisory  Group  that 
ADR  is  impractical  In  this  District  at  this  time 
The  Advisory  Group  will  continue  to  explore 
ADR  options 

ii 

i 
1 

Mediation  is  mandatory  In  all  cajej  except  those 
exempted  by  local  nile. 

LR.16.2(Q  (2/15/93) 

lA 

L  R   1 1  3i8/9J,  Revised  6/93) 

Approximately  250-300  civil  actions  will  be 
randomly  selected  each  year  to  participate  in  the 
mandatory  arbitration  program.  The  assigned 
judge  in  each  selected  case  may,  upon  motion  by  a 
party  or  sua  sponte,  exempt  that  case  from 
arbitration  within  30  days  of  selection  for  the 
program  Upon  the  consent  of  all  parties,  a  civil 
case  not  randomly  selected  may  participate  in 
arbitration.  Parties  in  complex  litigation  may  agree 
jointly  upon  the  selection,  appointment,  and 
payment  of  a  special  master  to  control  and  manage 
discovery,  conduct  a  trial,  enter  findings  of  fact 
and  conclusions  of  law.  and  render  a  decision 
which  would  be  binding  on  Ihe  parties 

ADR  options  must  be  presented  to  and  signed  by 
each  party  at  Ihe  beginning  of  the  case  via  Ihe 
court's  Litigant's  Bill  of  Rights. 

LR  8  (added  6/94),  Renumbered  L  R  3  3 
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Settlement  weeks  will  be  scheduled  periodically, 
depending  upon  the  volume  of  cases  Selection  of 
cases  for  settlement  weeks  will  be  at  Ihe  discretion 

1 

r 

1 

The  court  Is  one  of  the  ten  pilot  districts  for 
LR   II  (8/91;  Revised  6«3) 

Mandatory  court-annexed  arbitration  and  special 
masters  are  methods  to  be  by  the  court  The  court 
has  not  yet  court-annexed  mediation,  but  will 
permit  parties  In  arbitration  to  Jointly  agree  on 
mediation. 

each  party  at  the  beginning  of  Ihe  case  via  the 
court's  Litigant's  Bill  of  Rights..-, 

LR  8  (added  6/94);  Renumbered  LR.  3.3 
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settlement  will  be  those  in  which  a  signincanl 
amount  of  discovery  has  already  been  completed, 
or  upon  the  request  of  one  or  mote  parties  Upon 
consent  of  all  parties,  cases  can  be  icfcrrcd  to 
neutral  evaluation  at  any  time  Any  civil  case  not 
involving  prisoners  as  party  litigants  may  he 
referred  to  iiibitrution  ul  any  tune  nl  the  rcqntv,!  or 
upon  the  consent  of  all  parties.  (Eligibility  for 
arbitration  is  a  Revised  version  of  eligibility 
established  in  the  CJRA  Expense  and  Delay 
Reduction  Plan.) 

General  Order  92  (5/93) 
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The  court  may,  in  its  discretion,  refer  any  civil 
case  for  summary  jury  trial  or  other  ADR  which 
the  court  may  deem  proper. 

L  R  34  (5/92;  Revised  3/941 

The  court  will  make  cautious  use  of  minitrials  and 
summary  jury  trails  in  cases  where  the  actual  trial 
would  be  unusually  expensive  The  court  will 
expand,  on  an  experimental  basis,  the  voluntary 
early  neutral  evaluation  program  being  used  in  the 
FT  Wayne  division  to  two  other  divisions 
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The  court  will  not  establish  formal  procedures  for 
arbitration  or  mediation  However,  a  list  of 
resources  which  provide  both  arbitration  and 
mediation  will  be  maintained  at  a  designated 
location.  The  list  will  be  available  lo  litigants  upon 
request 
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The  court  may  refer  appropriate  cases  to  ADR 
programs  that  have  been  designated  for  use  in  the 
district  court  or  that  the  judicial  officer  may  make 

LR    16  4(10/92) 
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If  the  presiding  judicial  officer  dclermjnes  al  any 
lime  that  the  case  will  benefit  from  ADR.  the 
judicial  officer  shall 

1.  have  discretion  to  refer  the  case  to  private 
mediation  if  the  parlies  consent. 

2.  have  discretion  to  order  nonbinding  minitrial  or 
nonbinding  summary  jury  trial  before  a  judicial 
officer  with  or  without  the  parties'  consent;  or 

3.  employ  other  ADR  programs  that  may  be 
designated  for  use  in  this  district. 
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Minitrial,  summary  jury  trial,  and  ibedialion  are 
among  the  methods  available  for  use  by  the  court 
However,  this  list  is  illustrative,  not  exclusive. 

ill 

>  -6  Si 

iM  . 

1:1  J  * 

11,1  5 

1 

2 

2 

3 

1 

c             1 

1 

d 

if 

c 

■5 
S 

^   ! 

43 


1 

1 

i 
i 

For  those  cases  assigned  to  the  Program,  an 
assessment  will  he  held  within  30  days  after  the 
completion  of  responsive  pleadings  Parties  with 
authority  lo  bind  must  be  present   No  fee  is 
ch.irged  if  the  tourls  Nciiti.il  is  used   Ices  arc 
charged  if  an  outside  iiciilr.il  from  a  roster  of 
neutrals  is  used 
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The  possibility  of  ADR  is  discussed  by  counsel 
during  the  preparation  of  the  joint  Case 
Management  Plan  Early  neutral  evaluation  and 
settlement  conferences  should  normally  be 
accomplished  in  the  ordinary  course  of  the  case 
management  conference  and  any  subsequent  status 
and  pretrial  conferences. 

The  possibility  of  ADR  is  discussed  by  counsel 
duiiiig  the  preparation  of  the  joint  Case 
Management  Plan  Early  neutral  evaluation  and 
settlement  conferences  should  normally  be 
accomplished  in  the  ordinary  course  of  the  case 
management  conference  and  any  subsequent  status 
and  pretrial  conferences. 

Referral  of  cases  to  early  neutral  evalu.nlion  will 
occur  when  ordered  by  the  court  after  the  first  case 
management  scheduling  conference  or  when  both 
parties  agree  to  participate.  A  case  may  be  referred 
to  Mediation  upon  order  of  the  court  after  a  case 
management  conference  or  upon  motion  of  one  or 
more  parties.  When  Mediation  is  ordered, 
attendance  of  the  parties  and  counsel  is  mandatory 
No  case  types  are  specified  for  either  type  of 

After  filing,  all  civil  cases,  except  those  cases 
listed  below,  will  be  randomly  assigned  to  one  of 
three  groups  One  third  will  be  assigned  to  the 
Early  Assessment  Program  Another  third  will  be 
eligible  to  voluntarily  participate  in  the  ProRr.iin 
The  other  third  will  be  a  control  group,  exempted 
from  mandatory  participation  in  any  form  of  ADR 
Parties  assigned  lo  this  third  group  may  request  lo 
be  included  in  the  Program  or  agree  to  use  some 
form  of  ADR  on  their  own  Excluded  case  types 
are  mulli-dislricl  ciscs.  Social  Security  appc.ils. 
bankruptcy  ;ippciiK.  habeas  corpus  aclioiis, 
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The  court  will  altempi  to  utilise  the  resources  of 
Ihe  Nebraska  Office  of  Dispute  Resolution  in 
consultation  with  the  bar  in  drafling  the  standing 
order  or  local  nile  that  makes  mediation  available 
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ADR  is  considered  at  the  preliminary  pretrial 
conference.  ADR  should  be  voluntary  and  will  be 
determined  by  the  judge  and  parties  on  a  case-by- 
case  basis.  The  litigants  will  be  given  the 
opportunity  lo  choose  from  a  menu  of  ADR 
techniques 

At  the  initiation  of  civil  actions,  Ihe  clerk 
designates  certain  actions  for  court-annexed 
arbitration  when  the  relief  sought  is  monetary  and 
not  in  excess  of  $100,000  exclusive  of  interests, 
costs  and  punitive  damages  Judicial  officers  may 
at  any  lime  designate  complex  civil  actions  for 
court-annexed  mediation.  Parties  may  agree  to 
arbitrate  or  mediate  any  case  on  a  voluntary  basis 

GR47C  1(3/85) 

G  R  47C  2  (3/85.  Revised  12/91) 

G.R.49D(l/93) 
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All  cases  involving  claims  for  money  damages 
involving  $100,000  or  less  shall  be  sent  lo 
arbitration,  except  for  Swial  .Sccurily  cases,  lax 
matters,  prisoner' s  civil  rights  cases,  and  actions 
asserting  constitutional  rights.  The  court  may.  at 
lis  discretion,  refer  mailers  lo  early  neulral 
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Court-annexed  arbitralion  and  court-annexed 
tiKdiation 

GR  47(3/85) 
GR  49(1/93) 
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Court-annexed  arbitration,  early  neutral  evaluation 
(for  cases  filed  on  or  afler  6/30/92,  using  a  panel 
of  court-appointed  expert  attorneys,  on  an 
cxpcrimcnl.ll  basis),  magistrate  judge  trials, 
settlement  conferences,  special  masters,  and  court- 
annexed  mediation  (for  cases  filed  on  or  afler ' 
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The  court  will  not  adopt  any  new  "early  neutral 
evaluation"  program,  but  the  judge  assigned  lo  i 
case  identified  as  complex  may  consider  using 
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Any  triable  civil  case  may  be  assigned  for 
summary  jury  trial  at  the  case  management 
conference  or  at  any  lime  by  the  court  on  its  own 
motion,  on  Ihe  motion  of  one  of  the  parlies,  or  by 
stipulation  of  all  parties 

Any  civil  case  may  be  referred  lo  early  neutral 
evaluation,  mediation,  summary  jury  trial  or 
summary  bench  iriai  by  the  court  on  its  own 
motion,  on  Ihe  motion  of  one  or  more  parties,  or 
by  stipulation  of  all  parties  Any  civil  case  may  be 
referred  lo  Voluntary  Arbilralion  subject  lo  28 
use  §651 

LR  7:2.1  (1/1/92) 
LR.  7:3.1  (1/1/92) 
LR.  7:4  1  (1/1/92) 
LR.  7:5  1(1/1/92) 
LR.  7:6  1(1/1/92) 

lA 

Arbitration  Rules  Orders  85-1  and  85-1 A  (Western 
Division  at  Cincinnati,  1/85;  Revised  4/85) 
General  Order  91-4  (Eastern  Division,  7/91) 
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Civil  cases  may  be  set  for  a  selilement  conference 
upon  the  request  of  Ihe  parties  any  time  prior  lo 
trial 

LR.  16  3(A) 

Mediation  is  generally  voluntary,  but  Ihe  court  can 
order  mediation.  Mediation  is  scheduled  al  ihe 
Slatus/.Scheduling  Conference  or  anytime  parties 
request  it  Arbilralion  is  mandatory  for  certain 
civil  cases  under  i  lOn.OOO  and  voluntary  for  any 
civil  case  thai  consents  lo  use  the  program 
Arbilralion  is  scheduled  al  Ihe  Slatus/.Scheduling 
Conference  and  integraled  into  the  court's  case 
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Voluntary  arbilralion.  early  neutral  evaluation, 
mediation,  and  summary  Jury  or  summary  bench 
trial 

LR.  7:1.1(1/1/92) 
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Pretrial  settlement  conference.  Adjunct  SetllemenI 
Judge  Program,  summary  jury  trial,  nunitrial, 
executive  summary  jury  trial,  and  private 
mediation 
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Subject  to  the  provisions  of  28  US  C.  §  473(c) 
party  representatives  with  the  authority  lo 
negotiate  a  setllcmeiil  and  all  other  persons 
necessary  to  negotiate  a  setllcmenl,  including 
insurance  carriers,  must  attend  Ihc  ADR  sessions 

A  party  opposing  the  ADR  refen^al  or  provider 

must  file  written  objections  explaining  the  reasons 

within  1 0  days  of  receiving  the  notice  of  referral 

or  provider 

Party  rcprcsenl.itivcs  with  authority  to  negotiate  a 

selllement.  and  all  other  necessary  persons 

(including  insurance  caniers)  must  attend  the 

ADR  session 

The  provider  and  liligaius  will  dclerminc  ADR 

fees  The  cc.iitl  rccrvcs  Ihc  r.(;lii  to  review  il,c 

reasonableness  of  fees 

ADR  results  arc  non-binding  unless  the  parties 

agree  olherwise 

All  communications  made  during  ADR  procedures 

are  confidential  and  protected  from  disclosures 

All  providers  .ire  .siibjccl  lo  .l.s.|ualinc;.lion 

pursuant  to  28  use.  §415(1988). 

At  the  conclusion  of  each  ADR  proceeding,  the 

provider  will  send  the  clerk  a  memo  on  the  style. 

civil  action  CISC  mimher.  elc  1  he  clerk  will 

rcquiic  counsel, iiulllinr 

thcnls  to  touiplcle  a  (|iieMMHinairc,  and  Ihe  clerk 

will  :iiinii;illy  iiihul.ile.  analyze,  .ind  report  on  the 

disposition  of  ADR  proceedings  The  clerk  will 

also  keep  the  questionnaires  on  file. 

Fed  R  Civ  p   16(0  sanctions  will  apply  to  any       , 

violation  of  this  nile 
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A  judge  may  refer  a  case  to  ADR  on  the  motion  of 
any  party,  on  the  agreement  of  the  parties,  or  on 
the  judge's  own  motion.  The  judge  will  respect  the 
parties'  agreement  unless  the  judge  believes  that 
another  form  of  ADR  would  be  belter  suited  lo  llie 
case  and  to  the  parties.  The  authority  to  refer  cases 
to  ADR  does  not  preclude  a  judge  from  suggesting 
or  requiring  other  settlement  procedures 

Before  the  initial  pretrial  conference,  counsel  will 
discuss  the  appropriateness  of  ADR  (with  their 
clients  and  opposing  counsel),  and  will  advise  Ihe 
court  of  the  results  of  Ihe  discussion  at  Ihe  initial 
pretrial  conference.  The  court  may  refer  a  case  to 
ADR  on  the  motion  of  any  party,  on  Ihe  agreement 
of  the  parties,  or  on  its  own  motion  This  authority 
does  not  preclude  the  court  from  suggesting  or 
requiring  other  selllement  inilialives  If  the  parties 
agree  on  a  method  or  provider.  Ihc  court  will 
respect  Ihe  agreemenl  unless  it  believes  there  is  a 
better  suited  alteniative. 
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me  court  recognizes  mediation,  minitrial. 
summary  jury  trial,  and  arbitration.  The  court  may 
approve  any  other  ADR  method  the  parties 
suggest  or  Ihe  court  believes  is  suited  to  Ihe 
litigation. 
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LR  20  II  (1/92.  Revised  2/94) 
LR  201(1/92.  Revised  2^4) 
L.R.  201(1/92.  Revised  2/94) 
LR.  20  K(  1/92.  Revised  2«4) 
L.R   20L(l/92   Rpvisfrt3«41 

The  court  is  ordering  all  members  of  the  bar  of  Ihe 
court  to  acquaint  themselves  with  ADR  procedures 
and  advise  their  clients  regarding  those 
procedures 

LR.CV.88(l/94) 

L.R.  AT- 1  (Revised  1/94) 

Mediation  will  be  completed  wiihin  45  days  of  the 
first  conference  unless  extended  by  the  court  or  by 
stipulation  of  the  parties  In  any  event,  the  process 
will  not  exceed  90  days.  Discovery  may  continue 
during  mediation 
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LR.  20  A  (1/92, Revised  2«4) 
LR.  20.B  (1/92.  Revised  2«4) 

In  appropriate  cases,  the  court  may  require  ADR. 
L.R.CV-88(l/94) 

< 

Early  in  the  processing  of  a  case,  after  there  has 
been  an  opportunity  for  limited  discovery 
(approximately  Ihe  mid-point  in  the  eight-month 
discovery  period),  litigants  shall  meet  with  a 
neutral  evalualor  lo  discuss  all  aspects  of  Ihe  case. 
Civil  cases  in  Ihe  following  categories  shall  be 
subject  to  Ihe  early  neutral  evaluation  procedure 
contract,  real  property,  torts,  civil  rights,  labor, 
property  rights,  and  miscellaneous  other  sLitules 
A  case  defined  as  appropriate  for  early  nculral 
evaluation  may  be  excused  only  by  order  of  the 
court  upon  a  showing  of  good  cause. 
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The  judge  may  order  ADR  in  any  civil  mailer  or 
selected  issue  upon  agreement  of  Ihe  parties 
Notice  will  be  sent  wiihin  ten  days  of  referral  The 
flrsl  mediation  conference  will  be  held  wiihin  60 
days  of  the  referral  order.  The  mediator  may 
modify  the  date  up  to  15  days.  The  assigned  judge 
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Nonhinding  arbitration,  early  neutral  evaluation, 
mediation,  minitrials  and  moderated  seulemenl 
conferences. 

L.R.CV.88(l/94) 

The  court  will  experiment  with  court-supervised 
mediation,  arbitration,  minitrials.  and  summary 
jury  trials  for  a  limited  period  of  time,  lo 
determine  whether  or  not  there  is  a  demand  for 
these  services.  (Since  Ihe  adoption  of  the  CJRA 
Expense  and  Delay  Reduction  Plan,  Ihe  court  has 
approved  arbitration  and  mediation  ) 
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If  the  court  grants  the  ADR  request,  the  running  of 
the  set  discovery  period  will  be  tolled  until  early 
neutral  evaluation  is  compleled.  Ihe  ADR  has  been 
reported  (lo  the  court)  to  be  unsuccessful,  or  the 
court  determines  that  one  or  more  of  the  parties 
are  no  longer  participating  in  ADR  in  good  faith 

ADR  IS  viewed  as  a  parallel  Ir.ick  lo  selllcmeni 
Consequenlly,  a  case  schedule  will  not  be  delayed 
or  altered  by  Ihe  participation  of  parties  in  ADR. 
and  the  presiding  judge  will  not  participate  in  any 
ADR  procedures  selected  by  the  parties 

The  court  does  nol  feel  that  an  early  neutral 
evaluation  program  is  necessarv 
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may  approve  longer  modificalions  Within  15  days 
of  referral  a  party  may  move  lo  dispense  with 
mcdinlion  under  certain  conditions  Criminal 
cases,  appeals  from  admlnislralivc  agencies,  and 
other  specific  matters  are  excluded. 
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All  civil  cases  are  potentially  eligible  for 
mediation,  but  Ihe  court  will  make  Ihe  ultimate 
decision  regarding  which  cases  lo  include  and 
shall  order  mandatory  partlcipalion  of  these  cases 
in  Ihe  mediation  program.  For  a  case  to  be 
considered  for  mediation,  at  least  six  months  must 
have  passed  since  filing  and  discovery  must  either 
be  complete  or  close  to  completion 

LR.5.01 
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1  he  Clerk  win  nolily  parties  at  filing  of  the 
availability  of  early  neutral  evaluation  At  any 
appropriate  point  during  the  development  of  a 
case,  the  court  may  refer  a  case  lo  a  magistrate 
judge  for  mediation. 
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Mediation,  voluntary  arbitration,  settlement 
judges,  summary  jury  trials,  and  summary  bench 
trials 
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Appendix   II 
COMMITTEE  ON  RULES  OF  PRACTICE  AND  PROCEDURE 

OF  THE 

JUDICIAL  CONFERENCE  OF  THE  UNITED  STATES 
WASHINGTON,  D.C.  20544 

CHAIRS  OF  ADVISORY  COMMITTEES 


April  28,  1995 


Honorable  Henry  J.  Hyde 
Chairman,  Comminee  on  the  Judiciary 
United  Slates  House  of  Representatives 
2138  Raybum  House  Office  Building 
Washington.  D.C.  20515 

Dear  Chairman  Hyde: 

I  write  to  advise  you  of  the  concern  of  the  Advisory  Comminee  on  CivU  Rules  of  the 
Judicial  Conference  on  the  proposed  amendments  to  Civil  Rule  30(b)  contained  in  H.R. 
1445.    The  legislation  would  require  stenographic  recording  of  all  oral  depositions  unless 
otherwise  ordered  by  the  court  or  stipulated  by  the  parties.    It  would  undo  amendments  to 
Rule  30(b)  that  took  effect  on  December  1,  1993. 

Present  Rule  30(b)  permits  the  party  taking  the  deposition  to  record  it  by  sound, 
sound-and-visual,  or  stenographic  means.    No  court  order  or  mumal  consent  is  required. 
The  rule,  as  amended,  effectively  removes  impediments  to  parties  who  want  to  take 
advantage  of  newer,  more  efficient,  and  less-expensive  recording  technologies.    It  regulates 
only  the  recording  of  oral  depositions,  most  of  which  never  are  used  at  trial.    It  does  not 
regulate  the  manner  in  which  courtroom  proceedings  are  recorded. 

The  1993  amendments  to  Rule  30  were  adopted  by  the  Supreme  Court  and  transmitted 
to  Congress  only  after  the  completion  of  a  careful  deliberative  process,  which  included 
substantial  public  input.    The  1993  amendments  were  originally  considered  in  1988  by  the 
Advisory  Committee  on  Civil  Rules.    A  draft  rule  was  published  for  public  comment  in 
September  1989,  followed  by  public  hearings  in  early  1990. 

The  draft  proposal  was  modified  in  light  of  the  comments,  which  disclosed  potential 
problems  with  reliance  at  trial  on  tape-recorded  testimony  absent  a  written  transcript. 
Another  draft  was  published  for  public  comment  in  August  1991,  which  generally  required  a 
written  transcript  of  any  deposition  that  was  used  in  court.    That  proposal  received  hundreds 
of  comments  and  was  discussed  at  public  hearings  held  in  late  1991  and  early  1992. 
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After  further  consideration,  the  present  amendments  to  Rule  30  were  approved  in  turn 
by  the  Advisory  Committee,  the  Standing  Rules  Comminee,  and  the  Judicial  Conference. 
On  April  22,  1993,  the  Supreme  Court  adopted  the  rule  without  further  revision  and 
transmitted  it  to  Congress.    It  took  effect  seven  months  later  when  Congress  took  no  action. 

Many  of  the  criticisms  voiced  against  the  1993  amendments  to  Rule  30  came  from 
court  reporters  urging  that  video  and  audio  tape  recordings  were  unreliable  and  difficult  to 
use  at  trial.  Tlie  Advisory  Comminee  was  unanimous  that  these  concerns  were  adequately 
dealt  with  in  the  revised  draft. 

Rule  30.  as  amended,  contains  safeguards  to  assure  the  integrity  and  utility  of  any 
tape  or  other  non-stenographic  recording,  including  the  following: 

(1)  the  officer  presiding  at  the  deposition  must  retain  a  copy  of  the 
recording  unless  otherwise  ordered  by  the  court  or  provided  for 

by  stipulation; 

(2)  the  presiding  officer  must  state  certain  identification  mformation 
at  the  beginning  of  each  unit  of  recording  tape  or  other  medium; 

(3)  any  distortion  of  the  apf>earance  or  demeanor  of  deponents  or 
counsel  by  camera  or  recording  techniques  is  expressly 
prohibited:  and 

(4)  the  court  retains  the  authority  to  require  a  different  recording 
method  if  the  circumstances  warrant. 

The  rule  also  permits  any  other  party  to  designate  an  additional  method  (mcluding 
stenographic  means)  to  record  the  deposition  at  their  expense.    Finally,  the  rule  requires  the 
parties  to  furnish  a  wrinen  transcript  if  they  intend  to  use  a  deposition  recorded  by  non- 
stenographic  means  for  other  than  impeachment  purposes  at  trial  or  in  a  motion  hearing. 

The  changes  to  Rule  30  were  developed  after  full  consideration  of  competing  interests 
and  policies  regarding  use  of  stenographic  versus  non-stenographic  methods  of  recording 
depositions.    The  amendments  allow  the  parties  to  decide  which  recording  method  will  be 
used  in  a  particular  case  and  are  designed  to  facilitate  use  of  modem  technology,  while 
ensuring  an  accurate  evidentiar>'  record.    The  Advisory  Comminee  is  unaware  of  any 
problem  with  the  operation  of  the  rule  as  amended. 
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I  urge  you  to  consider  opposing  the  undoing  of  the  1993  amendments  to  Civil  Rule 
30(b). 

Sincerely  yours, 


Patrick  E.  Higginbotham 
United  Sutes  Court  of  Appeals 


cc:       Honorable  John  Conyers,  Jr. 
Honorable  Carlos  J.  Moorhead 
Honorable  Patricia  Schroeder 
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Mr.  MOORHEAD.  One  of  the  problems  we  have  is  with  teiminol- 
ogy,  Judge  WilHams.  All  arbitration  programs  have  a  right  to  a 
trial  de  novo,  the  designation  "mandatory'  is  somewhat  misleading, 
isn't  it? 

Judge  Williams.  Yes.  In  fact,  I  think  that  if  there  was  one  thing 
I  could  change,  it  would  be  that  language,  because  it  suggests  that 
the  outcome  of  the  procedure,  a  party  is  bound  by  the  outcome  of 
the  arbitration  procedure.  That  is,  that  you  are  bound  by  whatever 
the  arbitrator  decides.  I  will  give  you  an  example. 

Someone  comes  to  the  courthouse.  If  the  court  has  a  mandatory 
ADR  program,  the  litigant  is  to  go  through  this  process,  whether 
it  is  an  arbitration  process  or  an  early  neutral  evaluation  process, 
and  there  is  no  choice.  Once  the  litigant  goes  through  the  process, 
it  is  up  to  the  litigant  to  decide  whether  or  not  to  go  along  with 
the  mediator's  recommendation. 

If  the  court  has  a  voluntary  ADR  program,  what  happens  is,  the 
litigant  comes  to  the  courthouse  and  is  asked  whether  he  or  she 
would  like  to  participate  in  mediation  or  arbitration.  And  then  the 
litigant  can  decline  or  can  say  yes,  I  would  like  to  proceed.  So  I 
agree  with  you,  Mr.  Chairman,  that  the  use  of  the  term  "manda- 
tory" causes  confusion  and  it  is  an  unfortunate  term  that  I  think 
at  this  point  in  time  we  are  stuck  with. 

Mr.  MooRHEAD.  The  testimony  of  Judge  William  Schwarzer,  a 
senior  U.S.  judge  for  the  Northern  District  of  California,  was  that 
while  the  court-annexed  mandatory  arbitration  should  not  be  re- 
quired as  a  cure-all  for  the  cost  of  delay  of  civil  litigation,  the  cen- 
ter study  of  the  10  pilot  districts  shows  strongly  positive  reaction 
by  attorneys,  parties  and  judges  in  those  districts. 

The  center  found,  among  other  things,  of  the  attorneys,  two- 
thirds  thought  the  program  saved  their  and  their  clients  time  and 
reduced  costs.  More  than  half  thought  it  led  to  earlier  settlements, 
and  70  percent  thought  it  did  not  delay  their  cases.  Of  the  parties, 
80  percent  thought  that  the  arbitration  procedures  were  fair  and 
two-thirds  thought  that  the  costs  and  the  time  required  to  resolve 
their  case  were  reasonable.  Of  the  iudges,  96  percent  supported 
their  programs  and  thought  they  reduced  their  caseloads.  Do  you 
have  a  comment  on  this? 

Judge  WiLLL\MS.  I  am  familiar  with  that  study  by  the  Judicial 
Center.  Clearly,  with  respect  to  those  pilots,  the  mandatory  pro- 
gram was  successful.  I  am  also  familiar  with  another  study  done 
by  the  Judicial  Center  in  1994  where  there  was  an  evaluation  of 
the  voluntary  arbitration  programs.  The  study  found  that  certain 
kinds  of  voluntary  programs  were  successful. 

That  study  found  that  when  the  voluntary  program  was  an  opt- 
out  program,  it  was  very  successful.  Let  me  explain  what  I  mean 
by  that. 

In  a  voluntary  arbitration  district,  with  an  opt-out  program,  the 
litigant  receives  notice  that  the  case  has  been  tagged  for  arbitra- 
tion and  the  only  way  it  will  not  go  through  the  arbitration  process 
is  if  the  litigant  says  he  or  she  does  not  want  arbitration. 

In  the  opt-in  programs,  the  litigant  is  just  asked  if  he  or  she 
would  like  to  participate  in  arbitration.  The  study  showed  that 
when  a  litigant  is  given  the  choice  to  participate,  participation  is 
not  as  great.  Whereas,  when  litigants  are  told  by  the  court  that  the 
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case  will  go  through  arbitration  unless  they  opt-out,  there  has  been 
success. 

In  addition,  that  study  just  focused  on  arbitration,  Mr.  Chair- 
man, and  did  not  focus  on  the  other  forms  of  alternative  dispute 
resolution.  We  are  awaiting  a  report  by  the  Rand  Corp.  that  is 
doing  a  study  on  the  alternative  dispute  resolution  programs  in  the 
courts.  We  suspect  that  the  data  will  reflect  that  these  other  forms 
of  alternative  dispute  resolution  have  been  successful.  I  guess  I 
would  say  in  terms  of  the  Conference's  position,  the  Conference  is 
reluctant  to  require  mandatory  arbitration,  notwithstanding  the 
statistics  that  you  alluded  to,  because  we  feel  that  courts  are  ad- 
dressing the  whole  question  of  alternative  dispute  resolution  ag- 
gressively, that  courts  have  looked  at  their  particular  needs  of  their 
particular  districts,  and  are  finding  ways  to  resolve  it  without  man- 
dating it. 

Mr.  MOORHEAD.  The  position  of  the  Judicial  Conference  wouldn't 
allow  those  judges  who  feel  that  mandatory  program  is  suitable  for 
their  districts  to  adopt  it,  would  it? 

Judge  Williams.  No,  it  wouldn't. 

Mr.  MooRHEAD.  So,  Judge  Gilbert's  program  wouldn't  be  allowed 
to  take  place? 

Judge  Williams.  Well,  Judge  Gilbert  could  have  a  program  on 
arbitration.  He  could  have  a  program  right  now  with  mediation, 
early  neutral  evaluation,  or  other  kinds  of  ADR. 

I  think  I  should  point  out  that  in  the  Civil  Justice  Reform  Act, 
all  of  these  other  forms  of  alternative  dispute  resolution  are  au- 
thorized. However,  for  some  reason,  arbitration  was  not  included  as 
part  of  the  Civil  Justice  Reform  Act.  That  is  why  we  are  dealing 
with  arbitration  as  a  separate  entity  or  a  separate  being.  Judge 
Gilbert  today  could  set  up  an  arbitration  program  in  his  district. 
He  could  not,  being  consistent  with  the  Judicial  Conference's  posi- 
tion, make  it  a  mandatory  arbitration  program,  but  he  could  cer- 
tainly set  up  a  program.  I  would  recommend  a  program  that  would 
be  an  opt-out  program  where  a  case  is  tagged  for  arbitration,  and 
only  if  the  parties  opt-out  would  it  not  go  through  arbitration.  Of 
course,  there  are  other  alternatives  that  could  be  employed  as  well, 
like  early  neutral  evaluation  or  mediation. 

Mr.  MooRHEAD.  Judge  Williams,  you  indicate  that  the  rec- 
ommendation to  support  legislation  permitting  all  district  courts  to 
employ  mandatory  or  voluntary  court  annexed  arbitration  pro- 
grams are  supported  by  the  entire  Court  Administration  Case  Man- 
agement Committee  that  you  chaired.  Your  committee's  rec- 
ommendation was  then  modified  by  the  Judicial  Conference  to  seek 
legislation  that  would  permit  the  expansion  of  voluntary  programs 
but  not  mandatory  programs. 

Is  it  safe  to  deduce  from  this  sequence  of  events  that  the  ques- 
tion of  expanding  the  use  of  mandatory  programs  is  relatively  close 
within  the  Judicial  Conference? 

Judge  Williams.  I  would  say  that  there  is  not  unanimity  with 
respect  to  this  question.  Of  course  the  role  of  the  Committee  on 
Court  Administration  and  Case  Management  is  to  analyze  issues 
and  fiesh  them  out  as  best  as  we  can,  and  make  recommendations 
for  the  Conference.  The  Conference,  being  a  larger  body  and  more 
representative  than  the  committee,  makes  the  final  determination. 
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But  I  think  it  is  fair  to  say  there  is  not  unanimity  with  respect  to 
this  question. 

Mr.  MooRHEAD.  Judge  Williams,  I  think  all  the  members  of  the 
Judiciary  Committee  recognize,  or  are  being  told  by  some  of  your 
various  colleagues,  these  days,  that  the  Federal  judiciary  is  being 
asked  by  Congress  to  do  more  and  more.  You  are  being  challenged 
with  ever-expanding  jurisdiction,  while  at  the  same  time  facing  se- 
vere fiscal  restraints  and  scarce  resources.  I  believe  that  the  pro- 
posal in  H.R.  1443  is  a  modest  recommendation  which  would  pro- 
vide some  relief  to  the  Federal  courts. 

I  have  talked  to  the  Chief  Justice,  many  judges  on  the  circuit 
courts  of  appeals,  and  to  district  judges  and  they  are  all  pressed 
for  time.  They  are  all  looking  for  some  other  way  to — especially 
with  the  criminal  cases  taking  so  much  time — other  ways  to  man- 
age these  cases. 

With  arbitration  working  fairly  well,  at  least  in  the  pilot  projects, 
and  certainly  Judge  Gilbert  has  had  good  success  with  it,  it  would 
seem  to  me  that  it  wouldn't  be  the  worst  idea  in  the  world  if  we 
had  the  opportunity  for  a  mandatory  system.  Judges  that  I  have 
talked  to  say  that  the  voluntary  system  wouldn't  work  very  well. 

Judge  Williams.  I  am  sorry,  Mr.  Chairman.  Were  you  done? 

Mr.  MooRHEAD.  Go  ahead. 

Judge  Williams.  I  am  sorry.  I  didn't  mean  to  interrupt.  We  cer- 
tainly appreciate  the  efforts  of  this  committee  to  give  us  relief.  And 
it  is  clearly  true  as  you  indicated  that  with  the  criminal  caseload 
and  the  ever-expanding  iurisdiction  in  the  Federal  courts,  both  on 
the  civil  and  the  criminal  side,  we  need  some  help. 

I  would  say  that  if  this  were  legislation  that  permitted  the  courts 
to  have  voluntary  arbitration  programs,  the  Conference  would  be 
very  supportive. 

A  real  concern  is  that  arbitration  programs  that  are  mandatory 
cost  money.  And  we  are  very  aware  of  the  tight  fiscal  times  in 
which  we  live.  In  many  districts,  alternative  programs  have  al- 
ready been  set  up  that  are  very,  very  successful  at  resolving  cases. 
To  add  another  layer,  that  is  to  add  arbitration,  when  there  is  al- 
ready a  successful  mediation  program,  we  fear  will  add  costs. 

If  we  had  no  other  alternatives,  and  if  we  were  not  authorized 
to  do  anything  else  other  than  try  cases  and  arbitration  was  the 
only  alternative  we  had,  then  I  would  say  should  have  some  arbi- 
tration, and  it  would  have  to  be  mandatory.  But  we  live  in  a  world 
now  where  there  are  many  different  alternatives  and  so  many  dis- 
tricts are  already  embracing  different  forms  of  alternative  dispute 
resolution.  I  think  it  is  interesting,  to  look  at  the  chart  in  the 
CJRA  report  to  Congress  and  also  at  the  Civil  Justice  Reform  Act 
reports.  Many  of  the  courts  considered  arbitration  and  rejected  it 
because  they  thought  it  wouldn't  be  appropriate  for  the  kinds  of 
cases  they  had  or  because  they  had  other  models  that  they  thought 
would  be  more  effective.  Those  models  have  proven  more  effective. 
So  legislation  making  arbitration  mandatory  would  add  another 
layer  of  alternative  dispute  resolution,  which  in  fact  could  create 
costs,  rather  than  cutting  costs  and  delay. 

Mr.  MooRHEAD.  It  may  be  that  people  looking  at  the  issue  didn't 
realize  they  had  an  opportunity  to  set  up  arbitration,  because  it 
wasn't  provided  for  in  the  law.  But  one  point  I  wanted  to  make  is 
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that  my  two  predecessors,  Bob  Kastenmeier  and  Bill  Hughes,  both 
agreed  that  a  bill  such  as  the  one  we  are  considering  is  necessary. 
And  Senator  Grassley,  who  chairs  the  Court  Subcommittee  of  the 
Senate  Judiciary  Committee,  also  supports  it.  Both  Bob  Kasten- 
meier and  I  were  on  the  Federal  Court  Study  Committee  that 
worked  with  many  judges  to  try  to  see  what  programs  we  could 
adopt  that  would  help  speed  up  the  process  in  the  Federal  courts 
and  help  them  to  meet  their  requirements. 

In  talking  to  the  judges  there,  this  was  certainly  a  very  viable 
alternative  that  they  were  discussing.  I  know  that  within  the  next 
few  days  we  are  going  to  be  introducing  legislation  with  a  giant 
wish  list  from  the  courts  of  things  they  think  we  ought  to  do  to 
modify  the  law.  We  are  kind  of  like  a  partnership,  trying  to  meet 
these,  and  we  want  to  do  what  we  can  do  to  help  the  courts. 

But  I  think  this  is  a  program  that  the  courts  should  go  along 
with  and  try  to  adopt.  I  don't — I  don't  know — ^you  run  a  committee 
that  recommended  it,  now  you  feel  that  you  need  to  support  the  Ju- 
dicial Conference.  I  don't  know  what  you  really  think  yourself. 

Judge  Williams.  Well — I  am  sorry. 

Mr.  MOORHEAD.  I  didn't  mean  to — I  wasn't  going  to  even  put  you 
on  the  spot  on  that.  I  am  sorry.  I  don't  want  to.  But  that  thought 
naturally  runs  through  a  person's  mind.  I  did  want  to  give  Judge 
Gilbert  an  opportunity  to  answer  some  of  these  same  things. 

Judge  Gilbert.  I  have  been  enjoying  this  back  and  forth  between 
you  and  Judge  Williams. 

Mr.  MooRHEAD.  I  would  like  your  comments  on  these  issues. 

Judge  Gilbert.  Well,  I  think  we  need  to  keep  in  mind  what  is — 
what  is  the  purpose  of  the  Federal  courts  in  civil  cases.  And  espe- 
cially we  are  talking  about  civil  cases  that  we  are  not  talking  about 
large  amounts  of  money.  There  are  different  types  of  civil  cases  and 
civil  cases  in  which  you  are  talking  about  arguing  over  money,  we 
need  to  keep  in  mind  that  we  serve  the  litigants.  We  serve  the  par- 
ties that  use  the  Federal  court  system,  and  we  need  to  do  some- 
thing that  will  give  them  a  speedy,  efficient,  and  we  hope  a  just 
resolution  of  their  case. 

In  many  Federal  district  courts  throughout  this  country,  because 
of  the  criminal  backlog  of  cases,  the  smaller  civil  cases  get  clogged 
up  and  jammed  up  and  don't  go  anywhere.  We  need  to  find  a  way 
to  resolve  those  disputes  quicker.  Most  of  those  cases  settle  before 
they  get  to  trial. 

The  one — the  one  civil  case  I  got  to  last  year,  I  think  involved 
about  $75,000,  and  it  settled  just  after. jury  selection.  Had  there 
been  an  arbitration  procedure  in  my  opinion,  or  some  other  kind 
of  mediation  or  alternative  dispute  resolution  process  that  was  dif- 
ferent from  a  judge  settlement  type  conference,  I  think  that  case 
would  have  settled  many  months  before  getting  to  the  courthouse 
door. 

And  I  think  this  bill  provides  that  type  of  opportunity  for  liti- 
gants to  resolve  their  disputes  quicker,  and  I  think  in  most  cases 
more  cost  effective,  because  it  is  not  cost  effective  to  go  through  the 
gamut  of  the  discovery  process  with  all  the  depositions  and  the  hir- 
ing of  experts  and  many  times  the  cost  of  litigation  exceeds  the  cost 
of  setting  the  case.  My  uncle,  who  was  a  lawyer,  used  to  say  that 
a  bad  settlement  is  better  than  a  good  lawsuit  any  day  of  the  week. 
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Mr.  MOORHEAD.  True. 

Judge  Gilbert.  And  if  people  believe  that  they  have  at  least  a 
hearing  before  some  type  of  tribunal,  even  if  it  is  not  the  judge,  and 
to  get  their — you  know,  what  they  want  to  say  off  their  chest  and 
they  get  some  kind  of  a  neutral  evaluation  of  it,  they  can  accept 
it  or  reject  it.  It  is  not  denying  them  the  right  to  go  to  a  jury  trial 
or  trial  before  the  court.  And  I  think  this — ^I  think  Congress  is  try- 
ing to  assist  the  judiciary.  Times  have  changed.  Things  are  dif- 
ferent now.  And  I  think  that  this  legislation  is  headed  in  the  right 
direction. 

Mr.  MooRHEAD.  Yes,  Judge  Williams. 

Judge  Williams.  Mr.  Chairman,  if  I  could  just  make  a  brief  com- 
ment. I  think  when  I  talk  about  the  additional  cost  of  a  mandatory 
program,  I  want  to  make  it  clear  that  the  Judicial  Conference's  po- 
sition is  that  we  welcome  legislation  authorizing  arbitration.  We 
welcome  having  that  extra  tool  and  we  appreciate  that  the  Judici- 
ary Committee  wants  to  give  us  that  tool.  However,  we  are  con- 
cerned with  the  added  costs. 

The  distinction  between  arbitration  and  some  of  these  other 
forms  of  alternative  dispute  resolution  is  that  with  arbitration, 
each  side  is  able  to  either  present  evidence  through  witnesses  or 
through  summaries  by  the  lawyers.  Arbitrations  can  sometimes 
run  for  a  couple  days.  It  depends  on  the  particular  kind  of  case. 

In  other  forms  of  alternative  dispute  resolution,  like  early  neu- 
tral evaluation,  the  proceeding  takes  place  within  60  days  after  the 
complaint  is  filed.  The  lawyers  come  in,  they  present  their  case, 
usually  without  clients  there,  they  give  their  position,  the  strong 
points,  the  weaknesses  of  their  cases,  and  the  person  who  is  fulfill- 
ing the  role  of  the  ENE  evaluator,  makes  an  assessment.  It  is  a 
rough  assessment  at  the  beginning  of  the  case  as  to  who,  as  I  like 
to  say,  has  the  horses  or  who  has  the  better  chance  of  winning  on 
particular  issues. 

Other  forms  of  ADR  may  not  involve  witnesses  being  called  or 
the  presentation  of  any  testimony  or  affidavits  that  an  arbitrator 
may  review.  In  the  mediation  program,  the  focus  is  really  on  what 
the  parties  want  to  get  out  of  the  case.  Often  the  parties  meet  with 
the  mediator,  and  the  mediator  is  able  to  meet  one-on-one  with 
each  of  the  parties,  to  determine  what  possible  settlement  potential 
there  is  in  the  case.  Thus,  the  case  is  resolved  in  the  mediation 
program  again  without  that  extra  expense. 

The  main  characteristic  of  the  arbitration  is,  as  Judge  Gilbert 
noted,  the  opportunity  for  both  sides  to  really  present  their  cases. 
Again,  it  is  not  a  minitrial,  but  it  usually  involves  more  resources 
than  some  of  these  other  programs.  And  that  is  our  primary  con- 
cern, that  if  other  programs  are  set  up  within  a  district  and  are 
working  well,  adding  another  step  would  not  be  helpful  and  would 
be  costly.  That  is  really  what  we  are  getting  at.  It  is  not  that  we 
don't  appreciate  Congress'  efforts  to  give  us  the  relief  that  we  need. 
We  do. 

Mr.  MooRHEAD.  But  you  understand  that  under  this  bill,  we 
don't  mandate  anything.  We  give  the  courts  the  opportunity  to 
have  either  a  voluntary  program  or  to  have  a  mandated  program 
if  the  judge  prefers  one.  We  don't  bar  any  other  kind  of  dispute  res- 
olution that  the  courts  may  desire  to  go  into.  We  don't  do  that.  We 
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just  give  the  courts  another  tool  which  they  can  use  if  they  want 
it.  And  I  am  sure  you  looked  into  all  that  when  you  were  chair  of 
this  committee  that  recommended  this  very  program. 

Judge  Williams.  Well,  the  legislation  says  "shall,"  that  we 
"shair  have  programs.  If  the  legislation  said  we  may  provide 

Mr.  MOORHEAD.  But  shall  have  either  one  or  the  other.  And  if 
it  is  a  voluntary  program,  it  is  not  mandated  on  anybody. 

Judge  WiLLL\MS.  So  what  you  are  saying  is  that  a  district  could 
look  at  this  and  if  it  did  not  want  to  have  arbitration,  it  wouldn't 
have  to  have  any  kind  of  arbitration  program,  and  still  be  consist- 
ent with  the  intent  of  Congress? 

Mr.  MooRHEAD.  They  would  have  a  voluntary  program  then.  We 
don't  tell  them  they  have  to  have  anything. 

Judge  WiLLL\MS.  All  I  am  suggesting  is  when  it  says  it  "shall" 
be,  that  we  "shall"  have  these  programs,  that  the  courts  would 
have  to  have  an  arbitration  program  in  every  district.  The  only 
choice  would  be  whether  a  court  wanted  it  to  be  a  voluntary  pro- 
gram or  mandatory. 

Mr.  MooRHEAD.  Well,  a  voluntary  program  is  going  to  go  the  way 
the  judge  wants  it  to  go,  you  know  that. 

Judge  Williams.  Yes,  I'm  aware  of  that.  But — but  we  would  like 
to — we  would  like  to  comply  with  the  spirit  of  Congress  and  we  rec- 
ognize the  interest  that  you  have  in  this,  and  I  think  courts  would 
read  this  as  a  mandate  that  we  have  to  have  an  arbitration  pro- 
gram in  the  courts,  whether  it  is  voluntary  or  mandatory 

Mr.  MOORHEAD.  Like  any  judge  I  have  ever  seen,  the  judges  do 
pretty  much  what  they  want  to  do,  as  long  as  it  is  within  the  scope 
of  the  law. 

But  I  know  the  way  they  operate,  and  we  aren't  doing  anything 
that  forces  you  to  do  anything.  We  are  giving  you  another  tool. 

I  don't  think  that  is  recognized.  The  judges  that  want  a  manda- 
tory program,  that  feel  they  can  get  cases  through  easier,  will  have 
one.  And  those  that  don't,  will  have  a  voluntary  program  and  vol- 
untary programs  go  just  about  the  way  the  judge  wants. 

If  he  wants  to  lead  them  in  that  direction,  a  lot  of  people  will 
accept  it.  A  lot  won't.  If  they  don't  like  the  programs,  there  will  be 
a  trial  de  novo  afterwards. 

But  in  most  cases,  it  has  turned  out  the  cases  are  settled  at  the 
end  of  the  arbitration.  That  is  what  we  are  looking  for,  a  way  to 
help  you,  a  way  to  help  the  courts  so  that  you  don't  get  one  judge 
handling  one  or  two  civil  cases  and  all  the  rest  criminal  during  the 
year,  as  happens  in  many  places. 

How  would  you  like  to  have  a  big  civil  program  and  have  a  trial 
similar  to  the  O.J.  trial  going  on?  How  many  of  them  are  going  to 
get  heard?  We  just  want  to  help.  And  I  don't  think  we  are  tying 
the  hands  of  the  courts  in  any  way. 

Judge  Williams.  So,  Mr.  Chairman,  I  take  it  that  if  a  district  de- 
cided they  didn't  want  to  have  any  arbitration  program  at  all,  vol- 
untary or  mandatory,  they  just  wouldn't  have  a  program? 

Mr.  MOORHEAD.  They  would  have  to  have  either  one  or  the  other. 
A  voluntary  program  means  if  the  two  litigants  both  say  we  want 
to  arbitrate,  they  volunteer  to  do  that,  unless  the  judge  leads  them 
in  some  other  direction.  That  is  what  is  going  to  happen,  and  they 
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will  get  the  case  settled  without  a  trial.  If  they  don't  want  it,  then 
it  won't  happen. 

I  know  judges  don't  like  change,  a  lot  of  other  people  don't  like 
change  either,  very  well.  The  nature  of  all  of  us.  But  this  just  gives 
them  an  extra  tool  that  they  can  use.  At  this  time  I  recognize  the 
Honorable  Congresslady  from  the  State  of  Colorado,  the  ranking 
minority  member  of  this  subcommittee. 

Mrs.  SCHROEDER.  Thank  you,  Mr.  Chairman.  I  appreciate  it.  I 
just  wanted  to  ask  a  couple  questions. 

If  parties  go  through  an  arbitration  program  and  then  move  on 
to  a  trial,  does  the  judge  know  the  outcome  of  the  arbitration?  Are 
there  standards  on  that,  are  there  rules  on  that?  Because  there  are 
many  people  fearful  that  that  would  then  prejudice  the  judge  in 
some  cases. 

Judge  Williams.  Normally  that  is  not  revealed  to  the  judge. 
That  is  part  of  why  you  have  an  arbitrator,  so  that  whole  process 
is  not  revealed  to  the  judge  and  the  judge  doesn't  participate  in  any 
way.  The  outcome  of  arbitration  is  normally  not  reported  to  the 
judge,  who  the  reluctant  party  was,  or  who  declined  to  go  along 
with  the  recommendation.  That  information  is  not  given  to  the 
judge.  I  am  not  aware  of  any  program  that  has  been  in  effect  to 
date  where  that  is  revealed. 

Judge  Gilbert.  Congresswoman  Schroeder,  the  process  we  have 
in  our  district,  where  we  have  a  magistrate  judge  do  settlement 
conferences,  I  do  not  know  what  the  results  of  those  conferences 
are.  And  even  there,  the  parties  submit  documents  to  the  mag- 
istrate judge  telling  them  how  much  they  want  and  how  much  they 
would  accept,  but  the  district  judge,  as  a  district  judge  I  am  totally 
screened  from  that  process.  So  when  the  case  comes  before  me,  I 
don't  know  anything  about  what  settlement  negotiations  went  on 
before. 

Mrs.  Schroeder.  But  what  I  am  hearing  from  both  of  you  is  that 
is  more  by  practice.  It  could  be  possibly  different  in  some  of  the 
other  jurisdictions  or  districts? 

Judge  Gilbert.  Our  local  rules  I  think  prohibit  the  district  judge 
from  knowing  what  went  on  in  the  settlement  conference  with  the 
magistrate  judge. 

Mrs.  Schroeder.  That  is  a  local  rule,  though.  I  mean  are  there 
any  Federal? 

Judge  Williams.  There  are  no  Federal  rules.  But  in  the  courts 
where  arbitration  and  mediation  programs  have  been  adopted,  it  is 
done  as  Judge  Gilbert  suggests  by  local  rule.  This  has  not  been  a 
problem,  because  courts  recognized,  as  you  do,  that  it  would  be 
very  problematic  if  the  judges  knew  who  was  reluctant  or  who 
didn't  go  along  with  the  arbitrator's  recommendation. 

Mrs.  Schroeder.  And  you  think  those  are  the  local  rules  every- 
where? 

Judge  Williams.  Yes. 

Mrs.  Schroeder.  I  am  just  wondering  if  this  is  something  we 
need  to  deal  with  or  it  is  not  a  problem. 

Judge  WiLLL\MS.  I  don't  think  so,  I  don't  think  you  need  to  deal 
with  that. 

Judge  Gilbert.  I  agree  with  Judge  Williams. 


93-420  0-95-3 


62 

Mrs.  SCHROEDER.  Judge  Gilbert,  let  me  ask  about  your  experi- 
ence in  dealing  with  this  whole  ADR  process.  Have  you  found  that 
you  just  see  some  cases  that  aren't  amenable  to  this  kind  of  proc- 
ess? Is  there  a  way  to  know,  is  there  a  way  to  figure  this  out  ahead 
of  time  so  that  it  doesn't  become  one  more  layer? 

Judge  Gilbert.  Once  you  have  been  at  it  for  a  while,  you  can  get 
a  pretty  good  feel  of  what  cases  may  be  more  conducive  to  arbitra- 
tion or  some  type  of  mediation,  versus  cases  that  no  matter  what 
will  never  be  settled.  When  you  are  dealing  with  a  lot  of  complex 
issues,  when  you  are  dealing  more  with  issues  of  law  versus  issues 
of  fact,  those  cases  are  not  subject  to,  in  my  judgment,  to  arbitra- 
tion or  alternative  dispute  resolution  processes. 

And  you  can  pretty  much  pick  a  lot  of  those  out  just  from  reading 
the  complaint.  And  just  like  right  now,  in  our  district,  we  track 
cases  when  they  are  filed.  They  are  either  on  a  real  fast  track 
where  we  try  to  get  them  disposed  of  within  6  to  12  months,  or  13 
to  15  months,  or  16  to  19  months.  And  the  complex  cases,  if  it  is 
a  products  liability  or  something  involving  a  constitutional  ques- 
tion, we  move  more  in  the  complex  area. 

If  you  have  a  case  that  has  been  removed  because  of  diversity, 
that  is  maybe  an  accident  involving  an  over-the-road  truckdriver 
with  a  citizen  of  your  district,  those  are  very  subject  to  arbitration 
and  mediation  and  other  types  of  alternative  dispute  resolution.  So 
you  can,  judges  can  glean  through  a — glean  through  a  complaint 
and  pretty  much  tell,  or  once  it  gets  into  early  discovery,  the  attor- 
neys will  tell  we  have  run  into  more  problems,  we  are  having  to 
add  more  parties,  we  didn't  know  that  this  was  going  to  be  as  com- 
plex. 

And  then  if  something  was  scheduled  for  arbitration,  it  can  then 
be  moved  out  of  the  arbitration.  I  think  this  legislation  gives  the — 
gives  the  court  the  ability  to  look  at  a  case  and  say,  hey,  that  is 
not  right  for  arbitration,  let's  just  keep  this  out  of  arbitration  and 
not  put  the  parties  through  unnecessary  time  and  expense  in  going 
through  a  process  that  you  know  is  not  going  to  be  fruitful. 

Mrs.  ScHROEDER.  That  was  clearly  where  I  was  going.  You  think 
then  that  this  bill  allows  for  an  adequate  screening? 

Judge  Gilbert.  I  do. 

Mrs.  ScHROEDER.  Gives  the  judge  sufficient  screening  powers?  I 
take  it  that  Judge  Williams  is  a  little  concerned  as  to  whether  that 
happens? 

Judge  Williams.  No.  What  I  am 

Mrs.  ScHROEDER.  You  think  it  has  adequate  screening  powers, 
but  you  think  it  is  really  saying  that  every  case  must  go  through 
arbitration,  and  the  chairman  is  saying,  no,  that  is  not  what  it 
says,  is  that — I  am  trying  to  get  to  the  crux  of  what  the 

Judge  Williams.  Is  your  question  directed  to  me? 

Mrs.  SCHROEDER.  Yes. 

Judge  Williams.  Screening  is  being  done.  When  I  alluded  to  the 
80  districts  that  are  using  alternative  dispute  resolution,  the  same 
kind  of  technique  that  Judge  Gilbert  has  outlined  is  being  utilized 
by  all  the  other  forms  of  alternative  dispute  resolutions.  Many  of 
the  courts  have  set  up  a  tracking  system,  as  Judge  Gilbert's  court 
has,  where  cases  are  put  into  certain  categories.  Indeed  some 
courts  have  up  to  six  tracks. 
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Part  of  the  reason  that  you  have  this  case  tracking  systems  is 
so  that  courts  can  look  at  the  case  and  determine  what  is  the  bet- 
ter course  on  how  to  proceed.  Should  it  go  to  mediation,  should  it 
go  to  arbitration,  or  should  it  go  to  early  neutral  evaluation?  The 
courts  are  doing  that  sort  of  case  tracking  now.  There  is  not  a  re- 
luctance to  embrace  techniques  for  alternative  dispute  resolution. 

On  the  contrary,  because  of  the  encouragement  of  the  Civil  Jus- 
tice Reform  Act  and  the  result  of  the  pilot  programs,  we  now  have 
80  districts  that  are  using  some  form  of  alternative  dispute  resolu- 
tion. Judges,  just  like  Judge  Gilbert  are  faced  with  docket  issues 
and  concerns  and  we  want  to  identify  cases  as  quickly  as  possible 
to  determine  what  is  the  least  expense,  the  fastest  way  to  have  the 
case  resolved.  Thus,  cases  are  being  put  in  tracks  and  put  in  alter- 
native dispute  resolution  programs  now. 

Mrs.  SCHROEDER.  So  you  both  would  say  this  bill  does  not  inter- 
fere with  those  screening  processes  that  are  going  on,  but  what  you 
are  saying  is  that  you  are  worried  that  we  are  not  looking  at  the 
broadest  group  of  alternative  dispute  resolutions,  you  think  this 
tilts  it  more  to  just  arbitration?  I  assume  what  you  are  saying  part- 
ly is  there  is  a  broad  range  of  things  going  on.  But  you  are  also 
saying  80  out  of  94  are  doing  this,  so  then  the  question  is  why  not 
have  all  94  be  doing  this  if  it  is  working  well? 

Judge  Williams.  Because  the  80  are  not  all  doing  arbitration. 
The  80  are  doing  all  different  kinds  of  alternative  dispute  resolu- 
tion. 

Mrs.  ScHROEDER.  And  arbitration  is  one  of  them? 

Judge  WlLLLVMS.  I  am  sorry? 

Mrs.  ScHROEDER.  And  arbitration  would  then  be  one  of  them? 

Judge  Williams.  Right. 

Mrs.  SCHROEDER.  In  all  80  cases  or  not? 

Judge  Williams.  Well,  there  are  at  least  20  that  are  doing  arbi- 
tration. And  there  may  be  a  few  more  courts,  I'm  not  entirely  sure, 
because  even  though  there  was  no  authorization  for  continuing  ar- 
bitration beyond  the  20,  some  courts  did  begin  arbitration  pro- 
grams. It  should  be  up  to  the  court  to  decide  which  form  of  alter- 
native dispute  resolution  works  best. 

My  concern  was  and  the  Conference's  concern  is,  when  you  look 
at  the  legislation,  when  it  says  you  "shall"  have  an  arbitration  pro- 
gram we  take  that  literally,  that  we  have  to  have  an  arbitration 
program.  What  that  would  do  in  some  districts,  is  to  add  a  further 
step. 

The  way  we  read  the  legislation  is  that  we  would  have  to  also 
add  an  arbitration  program  and  that  cases  would  have  to  go 
through  arbitration,  in  addition  to  any  other  ADR  steps.  All  we  are 
saying  is  that  we  should  have  any  and  all  of  those  opportunities 
in  the  courts.  We  should  be  able  to  use  arbitration  if  it  is  appro- 
priate, early  neutral  evaluation,  or  mediation  if  they  are  appro- 
priate. It  should  just  be  up  to  the  local  court  to  decide  which  is  the 
best  route. 

Mrs.  SCHROEDER.  And  you  are  also  saying  you  don't  want  it  to 
be  a  tiered  approach  to  reaching  the  court,  that  first  you  go 
through  maybe  mediation,  then  you  must  go  through  arbitration 
before  you  then  get  to  the  court,  that  is  your  real  concern,  that  it 
adds  a  layer  of  cost? 
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Judge  Williams.  If  we  have  to  have  arbitration  programs  it  may 
add  a  layer  of  cost.  Because  the  courts  are  going  to  have  to  have 
someone  administer  the  program  there  are  standards  that  have  to 
be  set  up  for  arbitration,  and  there  is  training  that  has  to  go  on 
for  arbitrators.  If  a  court  already  has  something  that  is  working  ar- 
bitration should  not  be  required.  Again,  it  could  be  our  interpreta- 
tion of  the  statute,  but  we  read  the  language  as  stating  that  we 
have  to  have  arbitration  in  all  94  districts. 

All  I  am  saying  is  that  this  layer  of  arbitration  is  not  necessary 
in  all  94  districts.  But  I  would  like  to  have  arbitration  as  an  option. 
It  is  one  of  the  many  ways  we  can  deal  with  cost  and  delay,  and 
we  have  been  struggling  in  the  judiciary  to  find  ways.  We  appre- 
ciate the  Congress  helping  us  to  find  ways  to  resolve  civil  justice 
cost  and  delay. 

Mrs.  ScHROEDER.  OK  So  I  think  I  am  getting  there.  And  neither 
one  of  you  is  concerned  that  arbitration  is  going  to  be  mandated 
for  everybody,  because  you  think  the  screening  process  is  enough 
that  any  district  could  say  the  judges  can  decide  whether  it  is 
worthwhile  doing? 

Judge  Gilbert.  I  would  hope 

Mrs.  Schroeder.  Both  of  you  would  think? 

Judge  Gilbert  [continuing].  That  the  judges,  and  I  think  they 
would,  exercise  common  sense  in  any  case  and  not  force  a  case  to 
go  through  arbitration  when  they  know  that  is  not  going  to  work. 

Mrs.  Schroeder.  OK  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Moorhead.  Or  if  they  choose  the  voluntary  method  and  they 
have  got  other  dispute  resolutions,  it  may  be  that  the  two  lawyers 
and  either  side  would  want  to  go  on  one  of  the  other  methods  of 
resolving  their  dispute.  They  don't  have  to  go  this  way. 

In  answer  to  the  gentlelady's  question,  and  agreeing  with  Judge 
Williams'  comment,  the  report  of  the  committee  last  year,  the  com- 
mittee also  recommends  that  each  district  court  review  the  FJC 
study  on  court-annexed  arbitration  in  10  district  courts  and  the 
testimony  before  the  subcommittee  before  deciding  upon  the  nature 
of  their  local  ruling  arbitration,  we  would  encourage  courts  to  des- 
ignate certain  categories  of  cases  for  mandatory  referral. 

In  doing  so,  the  committee  emphasizes  that  no  Federal  arbitra- 
tion program  is  truly  mandatory.  For  example,  actions  involving 
rights  secured  by  the  Constitution  or  civil  right  suits  under  28 
U.S.C.  1343  are  not  referred  under  this  program.  Also,  suits  that 
are  complex  or  have  novel  legal  issues,  suits  where  legal  issues  pre- 
dominate the  suit  or  for  other  good  cause,  may  be  excluded  by  local 
rule. 

I  think  that  is  exactly  the  comments  that  Judge  Gilbert  made 
earlier  and  that  Judge  Williams  basically  made,  that  is  the  way  it 
should  be.  That  is  the  way  it  will  be. 

Thank  you  both  for  your  testimony  here  this  morning. 

Judge  Williams.  Thank  you. 

Judge  Gilbert.  Thank  you  very  much. 

Mr.  MoORHt:AD.  For  the  second  panel,  our  first  witness  on  the 
second  panel  is  Paul  Friedman,  Deputy  Associate  Attorney  General 
at  the  U.S.  Department  of  Justice.  Prior  to  accepting  this  position 
he  clerked  for  Judge  J.  Shelley  Wright,  for  the  U.S.  Court  of  Ap- 
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peals  for  the  District  of  Columbia.  Mr.  Friedman  then  cofounded 
and  directed  for  10  years  the  Mental  Health  Law  Project  and  Pub- 
lic Interest  Law  Firm  which  spearheaded  the  local  legal  reform 
movement  on  behalf  of  mentally  handicapped  persons. 

During  the  1980's,  he  cofounded  and  served  as  the  managing 
partner  of  Enos,  Friedman,  Bersolve  &  Ewing,  Washington,  DC. 
Welcome,  Mr  Friedman. 

Our  second  panelist  is  Mr.  William  Slate  II,  the  president  and 
chief  executive  officer  of  the  American  Arbitration  Association.  In 
welcoming  Bill  back  to  the  subcommittee,  I  am  able  to  greet  an  old 
friend.  Back  in  the  late  1980's,  I  had  an  opportunity  to  serve  on 
the  Federal  Court  Study  Committee  under  the  able  leadership  of 
Judge  Joseph  Weise.  Bill  was  the  Director  of  the  Federal  Court 
Study  Committee,  did  an  outstanding  job  in  that  capacity. 

Prior  to  that  position,  he  served  as  executive  director  and  chief 
operating  officer  of  the  Virginia  Bar,  Circuit  Executive  for  the 
Third  Judicial  Circuit  of  the  United  States,  and  as  clerk  of  the  U.S. 
Court  of  Appeals  for  the  Fourth  Circuit.  Bill  has  also  practiced  law, 
been  an  adjunct  professor  of  law. 

Welcome,  Bill.  Mr.  Friedman,  we  start  with  you. 

STATEMENT  OF  PAUL  R.  FRIEDMAN,  DEPUTY  ASSOCLVTE 
ATTORNEY  GENERAL,  U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Friedman.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee. 

It  is  a  pleasure  to  be  with  you  today  to  discuss  the  administra- 
tion's commitment  to  alternative  dispute  resolution  in  general,  and 
more  specifically  its  views  on  H.R.  1443.  One  of  my  responsibilities 
at  the  Department  of  Justice  has  been  to  cochair  a  working  group 
formed  at  the  request  of  Attorney  General  Janet  Reno  to  conduct 
a  comprehensive  review  of  the  civil  justice  system,  including  ways 
to  enhance  access  and  reduce  costs  and  delays. 

Based  in  large  measure  on  the  work  and  recommendations  of 
this  group,  on  April  6  of  this  year,  the  Attorney  General  signed  a 
Department  of  Justice  order  entitled,  "Promoting  the  Broader  Ap- 
propriate Use  of  Alternative  Dispute  Resolution  Techniques."  The 
order  requires  that  by  September  11,  1995,  the  head  of  each  civil 
litigating  component  must  issue  a  guidance  requiring  use  of  ADR 
in  appropriate  cases  and  cooperation  to  the  fullest  extent  with 
court  sponsored  ADR  programs. 

In  connection  with  this  guidance  on  ADR,  each  component  is  to 
identify  specific  categories  of  cases  that  are  appropriate  for  ADR, 
to  develop  a  comprehensive  ADR  training  program  for  all  compo- 
nent attorneys,  to  clarify  and  simplify  procedures  for  getting  au- 
thorization and  funding  for  ADR  neutrals  in  appropriate  cases,  and 
to  maintain  and  report  statistics  regarding  the  use  and  effective- 
ness of  ADR. 

To  coordinate  all  of  these  activities,  the  order  calls  for  the  ap- 
pointment of  a  Department  of  Justice  Senior  Counsel  for  ADR  who 
will  be  a  member  of  the  Career  Senior  Executive  Service  and  will 
report  directly  to  the  Associate  Attorney  General.  The  announce- 
ment for  this  position  has  just  recently  gone  out. 

At  the  same  time  she  announced  the  signing  of  the  ADR  order, 
the  Attorney  General  took  several  additional  actions  to  facilitate 
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and  promote  ADR  within  the  Department.  First,  she  increased  the 
settlement  authority  of  U.S.  attorneys. 

Second,  she  announced  that  the  Department  of  Justice  will  co- 
sponsor  with  the  Administrative  Conference  of  the  United  States 
and  the  National  Performance  Review  two  conferences  to  address 
barriers  for  the  effective  use  of  alternative  dispute  resolution  in  re- 
solving government  disputes. 

And  third,  she  indicated  her  intention  to  ask  Congress  to  provide 
funds  to  pay  for  the  services  of  mediators  and  arbitrators  in  appro- 
priate cases.  These  Department  of  Justice  initiatives  are  consistent 
with  an  emerging  national  consensus  that  ADR  can  make  a  signifi- 
cant difference  in  improving  our  civil  justice  system. 

You  will  find  that  idea  in  the  report  of  the  Vice  President's  Na- 
tional Performance  Review,  in  the  Administrative  Dispute  Resolu- 
tion Act  of  1990,  the  Civil  Justice  Reform  Act  which  you  have  been 
discussing,  and  in  many  of  the  bills  currently  pending  before  Con- 
gress. Against  the  backdrop  of  this  recent  Justice  Department  ADR 
order,  and  these  other  statutory  developments,  I  would  now  like  to 
turn  to  the  bill  H.R.  1443,  and  briefly  give  you  the  Department's 
views. 

While  we  support  wholeheartedly  the  idea  of  providing  for  an 
ADR  program  in  all  district  courts,  we  believe  this  bill  in  its 
present  form  is  too  restrictive.  We  think  that  the  scope  of  the  pro- 
gram should  be  expanded  to  include  not  just  arbitration  but  the 
full  range  of  ADR  procedures. 

Based  upon  feedback  from  litigators,  both  at  main  Justice  and 
U.S.  attorneys  offices  throughout  the  country,  the  Arbitration  Act 
has  yielded  mixed  results. 

Arbitration,  as  has  been  discussed,  is  the  most  resource  intensive 
and  formal  of  the  ADR  tools.  And  the  act's  focus  on  arbitration  to 
the  exclusion  of  other  available  ADR  tools,  such  as  mediation,  has 
often  undercut  rather  than  promoted  efficient  dispute  resolution. 
Some  of  the  reasons  for  the  mixed  record  have  to  do  with  design 
flaws  that  can  be  corrected. 

To  give  one  example,  the  threat  of  sanctions  under  the  Arbitra- 
tion Act  in  the  form  of  costs,  arbitrators'  fees  and  attorneys'  fees, 
discourages  litigants  from  opting  into  arbitration  programs  of  the 
opt-in  variety,  or  conversely,  has  encouraged  attorneys  to  opt-out  in 
the  opt-out  programs.  But  more  fundamentally,  we  believe  that  the 
limited  success  of  the  Arbitration  Act  reflects  the  reality  that  arbi- 
tration may  not  be  the  right  ADR  tool  for  many  cases,  and  that 
those  other  cases  might  be  well  suited  to  resolution  through  a  dif- 
ferent ADR  tool. 

We  believe  that  a  bill  requiring  consideration  of  the  full  range  of 
existing  ADR  options  through  a  court-annexed  process  would  sig- 
nificantly promote  access  to  the  justice  system  and  would  reduce 
excessive  costs  and  delays.  As  models  for  such  reform,  we  suggest 
Congress  look  at  programs  devised  by  two  Federal  district  courts 
pursuant  to  the  provisions  of  the  Court  Arbitration  Act  and  the 
CJRA. 

The  U.S.  District  Court  for  the  Northern  District  of  California 
and  the  U.S.  District  Court  for  the  Western  District  of  Missouri 
have  each  devised  court-annexed  multioption  ADR  programs  that 
have  been   more   successful   than   pilot  programs   centered  solely 
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upon  mandatory  arbitration.  These  court-sponsored  programs  fea- 
ture early  mandatory  consideration  of  the  full  range  of  ADR  mech- 
anisms and  safeguards  to  prevent  inappropriate  cases  from  being 
funneled  into  ADR. 

Study  of  these  and  other  court  ADR  systems  suggests  some  basic 
principles.  Parties  can  successfully  be  compelled  to  consider  seri- 
ously ADR  as  an  alternative  to  traditional  litigation.  Parties  cannot 
successfully  be  compelled  to  use  any  one  particular  mechanism. 

The  optimal  time  to  submit  appropriate  cases  to  ADR  will  vary 
with  the  case,  and  the  imposition  of  sanctions  in  the  framework  of 
an  ADR  program  is  counterproductive.  Based  upon  the  success  of 
programs  such  as  these  two,  we  suggest  that  any  legislation  in  this 
area  address  all  generally-recognized  ADR  procedures,  rather  than 
arbitration  alone,  and  contain  tne  following  six  basic  features: 

First,  ADR  legislation  should  provide  for  mandatory  consider- 
ation of,  but  not  referral  to,  the  full  range  of  ADR  procedures.  Sec- 
ond, ADR  legislation  should  be  applicable  to  all  district  courts. 
Third,  ADR  legislation  should  provide  for  an  ADR  administrator  in 
each  district.  Fourth,  ADR  legislation  should  require  the  direct  par- 
ticipation of  party  decisionmakers  whenever  practical.  Fifth,  ADR 
legislation  shouldf  encourage  flexibility.  In  particular,  rigid  guide- 
lines should  be  discouraged.  And  finally,  ADR  legislation  should 
not  contain  sanction  provisions. 

To  conclude,  the  Department  of  Justice  would  welcome  the  oppor- 
tunity to  work  together  with  the  members  of  this  committee  to 
fashion  appropriate  legislation  in  this  area.  We  have  an  oppor- 
tunity to  increase  access  to  justice  for  all  by  expanding  the  tools 
for  dispute  resolution,  while  at  the  same  time  reducing  delays  and 
costs  and  increasing  the  satisfaction  of  litigation  participants. 

Mr.  Chairman,  I  would  request  that  my  longer  written  statement 
be  made  part  of  the  hearing  record. 

Mr.  MOORHEAD.  So  ordered. 

[The  prepared  statement  of  Mr.  Friedman  follows:] 

Prepared  Statement  of  Paul  R.  Friedman,  Deputy  Associate  Attorney 
General,  U.S.  Department  of  Justice 

Mr.  Chairman  and  Members  of  the  Committee,  it  is  a  pleasure  to  be  with  you 
today  to  discuss  the  Administration's  commitment  to  Alternative  Dispute  Resolution 
(ADR)  in  general  and,  more  specifically,  its  views  on  H.R.  1443,  the  "Court  Arbitra- 
tion Authorization  Act  of  1995." 

One  of  my  responsibilities  at  the  Department  of  Justice  has  been  to  co-chair  a 
working  group  formed  at  the  request  of  Attorney  General  Janet  Reno  to  conduct  a 
comprehensive  review  of  the  civil  justice  system,  including  ways  to  enhance  access 
and  reduce  costs  and  delays.  We  formed  several  sub-groups  to  examine  difierent  as- 
pects of  civil  justice  reform,  and  one  of  those  groups  focussed  on  ADR.  Members  of 
the  ADR  group  consulted  extensively  with  ordinary  citizens,  with  our  own  attorneys, 
and  with  many  of  the  foremost  ADR  experts  in  the  country,  including  experts  from 
other  agencies,  the  private  bar,  the  courts,  leading  academic  institutions,  and  the 
private  ADR  provider  community. 

Based  in  large  measure  on  the  work  and  recommendations  of  this  group,  on  April 
6  of  this  year  the  Attorney  General  signed  a  Department  of  Justice  Order  entitled 
"Promoting  the  Broader  Appropriate  Use  of  Alternative  Dispute  Resolution  Tech- 
niques." The  purpose  of  this  Order  is  to  encourage,  and  to  some  degree  compel.  Jus- 
tice Department  attorneys  to  make  far  greater  use  of  ADR  in  resolving  disputes  in- 
volving the  Government. 

The  Order  requires  that,  by  September  11  of  this  year,  each  litigating  component 
in  the  Department  provide  its  attorneys  with  a  policy  statement  by  the  head  of  the 
component  indicating  that  attorneys  are  expected  to  use  ADR  in  appropriate  cases 
as  an  alternative  to  litigation.  In  addition,  all  Department  attorneys  are  to  cooper- 
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ate  to  the  fullest  extent  possible  with  court  annexed  or  court-sponsored  ADR  pro- 
grams and  with  efforts  to  develop  and  evaluate  such  programs. 

By  the  same  deadline,  each  component  is  to  develop  a  set  of  case  selection  criteria 
to  be  used  in  identifying  specific  cases  or  kinds  of  cases  appropriate  for  resolution 
through  settlement  negotiations  or  the  use  of  a  formal  ADR  technique.  The  compo- 
nent guidance  is  also  to  identify  ADR  methods  potentially  most  suitable  to  resolving 
certain  categories  of  cases  and  criteria  for  the  selection  of  ADR  providers. 

The  Order  further  requires  all  Department  attorneys  whose  work  substantially  in- 
volves a  civil  practice  to  attend  a  comprehensive  basic  training  program  in  negotia- 
tion and  ADR  and  to  participate  in  periodic  supplemental  ADR  training.  Here,  it 
is  important  to  note  that  the  Office  of  Legal  Education  in  the  Department  of  Justice 
has  offered  regular  courses  on  ADR  for  several  years  and  that  a  number  of  Depart- 
ment attorneys  in  Washington  and  in  the  United  States  Attorneys'  Ofiices  around 
the  country  have  taken  advantage  of  the  opportunity  to  study  ADK. 

Because  we  found  that  Department  procedures  for  authorizing  expenditures  may 
have  inadvertently  erected  barriers  to  the  use  of  ADR  techniques,  the  Order  directs 
each  component  to  provide  attorneys  with  a  complete  explanation  of  the  internal 
procedures  attorneys  should  follow  in  obtaining  authorization  and  funding  for  the 
use  of  formal  ADR  techniques. 

Finally,  to  provide  a  basis  for  evaluating  whether  the  Department  is  in  fact  suc- 
ceeding in  resolving  disputes  more  auickly  and  inexpensively  by  using  ADR  in  ap- 
propriate cases,  the  Order  requires  tnat  each  litigating  component  maintain  and  re- 
port statistics  annually  regarding  its  use  of  ADR. 

To  coordinate  these  activities  the  Order  calls  for  the  appointment  of  a  Senior 
Counsel  for  ADR,  who  will  be  a  member  of  the  career  Senior  Executive  Service  and 
will  report  directly  to  the  Associate  Attorney  General.  The  Senior  Counsel  for  ADR 
will  exercise  full-time  responsibility  for  developing  policies  and  promoting  ADR  for 
all  components  with  civil  litigation  responsibilities,  and  will  also  serve  as  the  Dis- 
pute Resolution  Specialist  for  the  Department  of  Justice  as  defined  in  the  Adminis- 
trative Dispute  Resolution  Act  of  1990.  Further,  each  component  is  required  to  des- 
ignate stafT  who  will  have  primary  responsibility  for  coordinating  the  component's 
ADR  work  and  linking  with  the  Senior  Counsel  for  ADR,  so  that  a  network  of  indi- 
viduals with  ADR  expertise  is  established  throughout  the  Department. 

At  the  same  time  she  announced  the  signing  of  the  ADR  Order  the  Attorney  Gen- 
eral acted  to  increase  the  settlement  authority  of  U.S.  Attorneys,  and  stated  her  in- 
tention to  ask  Congress  to  create  a  special  fund  to  pay  for  the  services  of  mediators 
and  arbitrators  in  appropriate  cases.  She  also  announced  that,  along  with  the  Ad- 
ministrative Conference  of  the  United  States  and  the  Vice  President's  National  Per- 
formance Review  (NPR),  the  Department  of  Justice  will  co-sponsor  a  series  of  con- 
ferences designed  to  engage  Department  of  Justice  attorneys  and  counsel  for  agen- 
cies in  a  dialogue  about  the  potential  uses  of  ADR  and  how  barriers  to  effective  use 
of  ADR  to  resolve  government  disputes  can  be  overcome. 

These  actions  result  from  the  Attorney  General's  belief  that  the  Department  of 
Justice  can  exercise  a  greater  leadership  role  in  encouraging  all  client  agencies  to 
make  more  complete  and  effective  use  of  ADR  before  referring  matters  for  litigation, 
and,  failing  resolution  at  an  early  stage,  in  the  course  of  litigation. 

As  you  are  aware,  the  report  of  the  NPR  noted  that  solving  disputes  through  a 
court  system  overcrowded  with  criminal  and  other  cases  is  not  only  expensive,  but 
also  slow.  The  NPR  also  noted  that  for  litigation  involving  the  government,  taking 
years  to  resolve  disputes  postpones  the  implementation  of  important  programs  and 
prevents  people  from  doing  the  work  they  are  paid  to  do.  The  report  encouraged  fed- 
eral agencies  to  expand  their  use  of  alternative  dispute  resolution  techniques. 

Recent  enactments  such  as  the  Administrative  Dispute  Resolution  Act  of  1990,  the 
Negotiated  Rulemaking  Act  of  1990,  and  the  Civil  Justice  Reform  Act  of  1990  (the 
CJRA)  demonstrate  a  similar  enthusiasm  for  the  potential  of  ADR  by  Congress,  as 
do  the  many  bills  currently  before  Congress  that  contain  ADR  mandates.  Rather 
than  having  difTerent  ADR  rules  and  procedures  for  difTerent  kinds  of  matters,  we 
recommend  having  a  sophisticated  ADK  capacity  available  at  each  courthouse  and 
a  system  under  which  parties  in  all  cases  are  encouraged  to  consider  the  use  of  ADR 
to  resolve  their  differences. 

Many  of  you  are  aware  of  the  mandate  contained  within  the  CJRA  directing  the 
"pilot"  district  courts  to  experiment  with  alternate  dispute  resolution  methods.  Last 
year.  Congress  extended  the  specified  time  period  to  study  and  evaluate  the  various 
CJRA  experiments  by  one  year,  until  December  1996.  At  the  end  of  the  CJRA  proc- 
ess, many  questions  remain  as  to  how  the  best  recommendations  will  actually  be 
incorporated  into  federal  court  practice  and  procedure.  In  the  meantime,  however, 
the  use  of  ADR  has  steadily  expanded. 
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We  believe  that  the  availability  of  ADR  in  the  federal  courts  should  no  longer  be 
just  an  experiment,  but  should  become  an  essential  element  of  federal  litigation  in 
appropriate  cases.  Given  the  consensus  that  our  civil  justice  system  costs  too  much 
and  takes  too  long,  there  is  no  need  to  wait  for  more  studies  about  something  we 
know  can  really  work  to  address  these  problems. 

In  the  context  of  these  experiences,  policies,  actions,  and  legislative  proposals,  I 
would  like  to  discuss  the  Department's  views  on  H.R.  1443. 

This  bill  would  amend  the  Arbitration  Act  (28  U.S.C.  §§651-58)  to  make  perma- 
nent the  experimental  arbitration  programs  established  in  designated  pilot  and  com- 
parison districts,  expand  the  Act's  coverage  to  apply  to  all  districts  rather  than  just 
the  experimental  ones,  and  raise  the  Act's  damages  ceiling  for  mandatory  referral 
of  certain  cases  to  arbitration  from  $100,000  to  $150,000. 

While  we  support  wholeheartedly  the  idea  of  providing  for  an  ADR  program  in 
all  district  courts,  we  believe  that  this  bill  is  too  restrictive  in  its  approach  to  the 
use  of  ADR  in  federal  courts.  We  believe  that  the  scope  of  the  program  should  be 
expanded  to  include  not  just  arbitration  but  the  full  range  of  ADR  procedures  that 
have  been  tested  and  proved  valuable. 

In  courthouses  across  the  country  ADR  programs  are  being  put  into  place  as  a 
means  of  resolving  disputes  more  quickly,  less  expensively,  and  with  greater  satis- 
faction to  the  litigants  than  full-blown  litigation.  Corporations  are  pledging  to  re- 
solve disputes  through  ADR,  and  Bar  associations  are  seeking  a  commitment  to 
such  techniques  through  their  members.  It  is  time  to  bring  the  federal  courts  into 
the  modern  era  with  a  far  more  expansive  commitment  to  making  the  full  range 
of  ADR  techniques  available  in  all  types  of  litigation. 

Problems  With  the  Arbitration  Act 

Based  upon  feedback  from  litigators  at  both  Main  Justice  and  U.S.  Attorneys'  Of- 
fices throughout  the  country,  the  Arbitration  Act  has  yielded,  at  best,  mixed  results. 
Arbitration  is  the  most  resource-intensive  and  formal  of  the  ADR  tools,  and  the 
Act's  focus  on  arbitration,  to  the  exclusion  of  the  other  available  ADR  tools,  particu- 
larly those  designed  for  use  early  in  the  life  of  a  dispute,  has  often  undercut  rather 
than  promoted  efficient  dispute  resolution. 

Some  of  the  reasons  for  this  disappointing  record  have  to  do  with  design  flaws 
that  can  be  corrected.  For  example,  the  threat  of  sanctions  under  the  Arbitration 
Act,  in  the  form  of  costs,  arbitrators'  fees,  and/or  attorneys'  fees,  discourages  liti- 
gants from  opting-in  and  encourages  them  to  opt-out.  And  the  absence  of  a  require- 
ment that  parties  participate  personally  in  the  process  of  accepting  or  rejecting  ADR 
mechanisms  has  limited  the  program's  effectiveness. 

More  fundamentally,  we  believe  that  the  limited  success  of  the  Arbitration  Act  re- 
flects the  reality  that  many  cases  are  not  appropriate  for  arbitration  even  though 
they  might  be  well-suited  to  other  ADR  procedures  such  as  mediation,  early  neutral 
evaluation,  mini-trials,  or  summary  jury  trials.  Consequently,  parties  have  avoided 
arbitration,  or  sought  a  trial  de  novo.  In  fact,  in  some  pilot  aistricts  fifty  percent 
or  more  of  cases  referred  to  non-binding  arbitration  have  resulted  in  requests  for 
trials  de  novo  rather  than  final  arbitration  awards.  This  has  meant  more  delay  and 
expense  rather  than  less. 

The  Department's  Proposed  Alternative  Approach 

We  believe  that  a  bill  requiring  consideration  of  the  full  range  of  existing  ADR 
options  through  a  court-annexed  process  would  significantly  promote  access  to  the 
justice  system  and  reduce  the  excessive  costs  and  delays  that  plague  our  present 
system. 

Pursuant  to  the  provisions  of  the  Arbitration  Act  and  the  CJRA,  two  district 
courts  have  devised  court-annexed,  multi  option  ADR  programs  that  have  been  more 
successful  than  pilot  programs  centered  solely  upon  mandatory  arbitration.  These 
court-sponsored  programs  feature  early,  mandatory  consideration  of  a  full  range  of 
ADR  mechanisms,  and  safeguards  to  prevent  inappropriate  cases  from  being  fun- 
neled  into  ADR.  We  advocate  legislation  that  would  implement  broadly  the  success- 
ful aspects  of  these  programs. 

The  United  States  District  Court  for  the  Northern  District  of  California,  an  Arbi- 
tration Act  pilot  district  and  CJRA  experimental  program  district,  sponsors  an  ADR 
Multi-Option  Pilot  Program  offering  litigants  in  certain  civil  cases  a  full  range  of 
court-annexed  ADR  processes.  Those  litigants  are  required  to  participate  in  an  ADR 
conference  with  a  court  official  prior  to  the  scheduling  conference  required  by  Rule 
16  of  the  Federal  Rules  of  Civil  Procedure,  and  are  presumptively  required  to  par- 
ticipate in  one  non-binding  ADR  process  offered  by  the  court.  Availaole  processes 
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include  arbitration,  early  neutral  evaluation,  mediation,  and  Magistrate-sponsored 
settlement  conferences. 

Counsel  in  all  eligible  cases  must  participate,  in  their  clients'  presence  or  with 
their  clients'  express  knowledge,  in  a  joint  conference  with  a  court-employed  ADR 
specialist  and  must  consider  tne  full  range  of  ADR  options.  If  the  parties  conclude 
that  no  ADR  mechanism  will  be  helpful,  or  cannot  agree  on  a  mechanism,  the  court 
may  either  select  an  ADR  mechanism  for  the  parties  or  exempt  the  action  from  fur- 
ther ADR  proceedings.  The  exemption  may  be  permanent,  if  the  case  is  of  a  type 
that  is  not  suited  for  ADR,  or  temporary,  if  there  is  an  impediment  to  ADR  tnat 
may  eventually  be  removed.  For  instance,  if  a  party  believes  it  is  entitled  to  judg- 
ment as  a  matter  of  law,  so  that  until  the  court  resolves  a  dispositive  motion  there 
is  little  use  in  attempting  settlement,  a  decision  on  ADR  referral  can  be  set  aside 
until  the  court  rules  on  the  appropriate  motion. 

The  United  States  District  Court  for  the  Western  District  of  Missouri,  a  CJRA  ex- 
perimental program  district,  has  a  similar  program.  However,  if  the  parties  oppose 
ADR  at  the  conference,  it  will  not  be  required. 

These  programs-have  functioned  well,  reducing  delay  and  cost.  Accordingly,  they 


have  for  the  most  part  been  welcomed  by  both  public  and  private  litigants.  In  fact, 
study  of  these  and  other  court-related  ADR  systems  suggests  that: 

(1)  parties  can  successfully  be  compelled  to  consider  seriously  ADR  as  an  al- 


ternative to  traditional  court  litigation; 

(2)  parties  cannot  successfully  be  compelled  to  use  any  one  particular  mecha- 
nism; 

(3)  the  optimal  time  to  submit  appropriate  cases  to  ADR  varies  with  the  case; 
and 

(4)  the  imposition  of  sanctions  in  the  framework  of  an  ADR  program  is  coun- 
terproductive, creating  a  deterrent  to  using  such  programs. 

Based  upon  the  success  of  programs  such  as  these  two,  we  suggest  that  any  legis- 
lation addressing  arbitration  also  address,  and  require  consideration  of,  other  gen- 
erally recognized  ADR  procedures  rather  than  arbitration  alone.  Specifically,  this 
legislation  should  contain  the  following  basic  features: 

ADR  legislation  should  provide  for  mandatory  consideration  of  (but  not  referral  to) 
ADR.  We  recommend  that  the  parties  to  federal  court  litigation  be  compelled  to  at- 
tend an  ADR  conference  presided  over  by  a  court-annexed  official  at  which  they  will 
be  presented  with  a  full  range  of  ADR  options,  each  of  which  they  must  expressly 
consider.  Such  a  conference  might  be  either  combined  with  the  customary  Rule  16 
scheduling  conference  or  held  separately  from  and  earlier  than  that  conference.  In- 
dividual district  courts  should,  nowever,  be  free  to  schedule  these  conferences  as 
they  wish,  and  to  exempt  classes  of  cases  they  deem  inappropriate. 

Options  to  be  considered  at  the  ADR  conference  should  include  mediation,  early 
neutral  evaluation,  mini-trial,  summary  jury  trial,  arbitration,  and  any  other  ADR 
approach  suggested  by  one  of  the  conference  participants. 

At  the  conclusion  of  the  ADR  conference  tne  presiding  official  should  be  required 
to  file  a  summary  report  with  the  assigned  judge  stating  whether  the  parties  have 
elected  to  pursue  an  ADR  mechanism  at  that  time,  and  if  so,  what  type;  whether 
the  parties  have  elected  to  defer  a  decision  on  ADR  pending  specific  events,  such 
as  the  resolution  of  a  dispositive  motion  or  the  taking  of  some  discovery;  and  wheth- 
er the  parties  have  taken  part  in  a  good  faith  consideration  of  the  applicability  of 
ADR  to  their  dispute. 

I  should  note  here  that  the  flexibility  to  defer  a  decision  on  ADR  pending  disposi- 
tive motions  is  of  particular  concern  to  the  United  States,  which  often  has  unique 
jurisdictional  or  other  threshold  defenses  such  as  sovereign  immunity,  failure  to  ex- 
haust administrative  remedies,  performance  of  a  discretionary  function,  and  other 
constitutional,  statutory,  and  regulatory  restrictions  on  recovery  from  the  Treasury. 

Based  upon  the  presiding  official's  report,  the  assigned  judge  could  enter  a  sched- 
uling order,  or  other  appropriate  order,  refiecting  the  outcome  of  the  conference  and 
staying  or  modifying  the  course  of  discovery  or  any  other  aspect  of  the  litigation  if 
appropriate.  If  the  outcome  of  the  conference  is  a  decision  to  defer  ADR  consider- 
ation, the  court  should  issue  an  order  specifying  the  events  upon  which  ADR  consid- 
eration is  contingent  and  scheduling  a  follow-up  ADR  conference. 

By  making  the  conference  mandatory  and  requiring  that  the  parties  in  good  faith 
consider  all  available  ADR  tools,  the  significant  problem  of  litigators'  concern  with 
"not  blinking  first"  would  be  avoided,  and  constructive  progress  toward  resolution 
by  ADR  may,  in  appropriate  cases,  begin. 

However,  I  also  should  note  that  ADR  may  not  be  appropriate  in  cases  involving 
the  United  States  and  turning  upon  law  enforcement  issues,  constitutional  ques- 
tions, policy  issues,  or  statutory  and  regulatory  interpretation  issues  of  importance 
to  the  Government. 
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ADR  legislation  should  be  applicable  to  all  district  courts.  Consistent  with  the  ap- 
proach oi  H.R.  1443,  we  strongly  agree  that  ADR  should  be  encouraged  in  all  federal 
district  courts  rather  than  just  the  previously-designated  experimental  districts. 

ADR  legislation  should  provide  for  an  ADR  Administrator  in  each  district.  Admin- 
istration of  an  effective  ADR  program  is  a  full-time  job,  and  a  court  employee  in 
each  district  should  be  charged  with  implementing  and  administering  that  district's 
ADR  program.  Moreover,  it  is  inappropriate  for  the  Article  I  or  III  Judge  who  may 
ultimately  preside  over  a  trial  to  function  in  the  same  manner  as  tne  neutral  who 
first  tries  to  resolve  the  matter  through  ADR,  and  existing  caseloads  make  it  dif- 
ficult for  magistrates  and  judges  to  devote  sufiicient  time  to  this  process. 

ADR  legislation  should  encourage  the  direct  participation  of  party  decision-makers 
whenever  possible.  The  attendance  of  party  aecision-makers  at  the  court-annexed 
ADR  conference  should  be  encouraged. 

ADR  legislation  should  encourage  flexibility.  Although  it  is  clearly  in  the  best  in- 
terest of  both  courts  and  litigants  to  discourage  delay,  rigid  deadlines  can  be  coun- 
terproductive. For  instance,  the  Arbitration  Act's  mandatory  180-day  deadline  for 
arbitration  to  begin  may  be  unrealistic  in  some  cases — particularly  those  presenting 
legitimate  discovery  disputes,  or  very  complex  factual  issues.  Imposing  a  deadline 
for  the  completion  of  an  ADR  mechanism  may  also  deter  participation  or  cause  such 
participation  to  end  prematurely.  Courts  have  express  and  inherent  authority  to 
sanction  parties  for  delay  or  other  process  abuse,  which,  together  with  the  schedul- 
ing mechanism  we  propose,  should  be  sufficient  to  move  cases  quickly. 

ADR  legislation  should  not  contain  sanction  provisions.  Because  ADR  is,  at  bot- 
tom, a  consensual  process  aimed  at  voluntary  dispute  resolution,  we  believe  that 
legislation  promoting  it  should  not  contain  sanction  features.  The  punitive  features 
of  the  Arbitration  Act  allowing  for  the  taxation  of  arbitrators'  fees  as  costs,  and  for 
the  imposition  of  costs  and  attorneys'  fees  relating  to  arbitration  proceedings  even 
in  situations  where  no  bad  faith  has  been  shown  (28  U.S.C.  §655)  have  tended  to 
discourage  participation  in  the  pilot  programs. 

I  should  also  note  for  the  record  the  Department's  position  that  these  punitive  fea- 
tures cannot  be  enforced  against  the  United  States  because,  absent  a  specified  and 
unequivocally  expressed  statutory  waiver  of  the  United  States'  sovereign  immunity, 
no  costs,  attorneys'  fees,  or  other  punitive  devices  may  be  taxed  or  enforced  against 
the  United  States. 

Conclusion 

In  conclusion,  the  Department  of  Justice,  as  the  country's  largest  civil  litigator, 
is  very  interested  in  promoting  the  use  of  appropriate  dispute  resolution  mecha- 
nisms. The  cost  of  legislation  along  the  lines  we  recommend  would  be  small  relative 
to  the  savings  from  reducing  protracted  and  expensive  litigation.  The  successful 
pilot  proCTams  mentioned  earlier  have  been  partially  funded  to  pay  for  neutrals' 
services.  In  addition,  many  courts  have  been  able  to  maintain  pools  of  qualified 
members  of  the  bar  who  are  qualified  to  serve  as  neutrals  for  all  but  the  most  spe- 
cialized matters  and  who  have  been  willing  to  offer  their  services  pro  bono. 

The  Justice  Department  welcomes  the  opportunity  to  work  together  with  the 
members  of  this  Committee  and  the  Senate  Judiciary  Committee  to  fashion  appro- 
priate legislation  in  this  area.  We  have  an  opportunity  to  increase  access  to  justice 
oy  expanding  the  tools  for  dispute  resolution,  while  at  the  same  time  reducing  costs 
and  delays.  Let  us  seize  this  opportunity  by  making  consideration  of  all  ADR  mecha- 
nisms mandatory  in  federal  court  litigation. 

Thank  you  for  the  opportunity  to  appear  today  and  share  the  Department's  views 
with  you.  I  look  forward  to  responding  to  any  questions. 

Mr.  Friedman.  And  I  would  like  to  thank  you  for  inviting  me  to 
appear  today  on  behalf  of  the  administration  and  to  share  its  views 
with  you.  I  look  forward  to  responding  to  any  questions  the  com- 
mittee may  have. 

Mr.  Moorhead.  Thank  you. 

Mr.  Slate. 

STATEMENT  OF  WILLIAM  K.  SLATE  II,  PRESIDENT  AND  CEO, 
AMERICAN  ARBITRATION  ASSOCIATION 

Mr.  Slate.  Thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee. I  appear  in  support  of  H.R.  1443,  and  view  it  frankly  as  a 
natural  evolutionary  progression,  coming  from  the  pioneering  work 
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of  early  courts  who  embraced  and  succeeded  through  the  use  of  ar- 
bitration, and  of  the  subsequent  analysis  and  reflective  thinking 
found  in  the  report  of  the  Federal  Court  Study  Committee,  the 
Civil  Justice  Reform  Act  of  1990,  and  the  quite  recent  report  last 
month  of  the  Judicial  Conference  Committee  on  Long-Range  Plan- 
ning. 

As  caseloads  continue  to  rise,  compounded  as  we  all  know  by  the 
dramatic  increase  in  criminal  case  filings,  the  courts  must  be  en- 
couraged to  consider  and  pursue  dispute  resolution  services  for 
those  myriad  of  cases  which  do  not  in  the  first  instance  require  the 
involvement  of  a  Federal  judge.  As  several  of  the  speakers  have 
suggested,  a  veritable  menu  of  ADR  options  is  available. 

You  have  heard  about  mediation,  early  neutral  evaluation, 
minitrials,  and  others.  But  it  seems  to  me  that  the  wisdom  of  this 
bill  is  that  it  says  as  a  "foundation  piece,"  courts  should  have  an 
arbitration  program.  The  process,  which,  by  the  way,  most  closely 
replicates  a  court  experience,  albeit  a  pared  down  one.  Therefore, 
courts  may  continue  to  employ  other  processes  in  the  spirit  of  ex- 
perimentation which  is  implicit  in  the  Civil  Justice  Reform  Act. 

From  the  perspective  of  a  not  for  profit  education  and  service 
provider  whose  representative  here  today  is  truly  a  third  branch 
person  at  heart,  I  would  tell  the  committee  that  ADR  works.  It  is 
pervasively  accepted,  it  does  categorically  reduce  time  and  cost  for 
all  parties,  and  is  frankly  exploding  in  its  usage. 

Last  year,  we  at  the  American  Arbitration  Association  adminis- 
tered some  64,000  mediations  and  arbitrations.  That  is  one-fourth 
of  the  U.S.  district  courts'  workload  nationwide.  And  this  year,  our 
filings  are  already  up  significantly. 

Indeed,  among  the  users  with  us  are  a  number  of  district  and 
bankruptcy  courts  engaged  presently  in  working  with  existing  in- 
stitutions such  as  our  own  to  have  parties  and  cases  administered 
and  disposed  of  through  mediation,  arbitration,  outside  of  court-an- 
nexed opt-in  or  opt-out  programs.  The  American  Arbitration  Asso- 
ciation is  presently  providing  mediation  services  for  bankruptcy 
courts  in  Florida,  Ohio,  New  York,  and  Michigan,  where  in  the  lat- 
ter instance  alone,  approximately  1,000  cases  associated  with  the 
Eastern  Airlines  bankruptcy  are  being  mediated  through  the  asso- 
ciation. 

In  fact,  just  last  week  30  of  those  bankruptcy  cases  were  trans- 
ferred here  to  our  Washington  office  for  mediation,  here  in  the  Dis- 
trict of  Columbia,  from  the  bankruptcy  court  in  Michigan.  The  as- 
sociation is  also  a  referenced  provider  of  ADR  services,  as  named 
for  example  in  the  local  rules  of  the  District  Court  for  the  District 
of  Connecticut. 

Recently,  a  large  complex  commercial  case  from  the  Eastern  Dis- 
trict of  Pennsylvania  involving  some  63  attorneys  and  over  600,000 
pretrial  documents  was  referred  to  the  association  by  a  district 
judge  in  Philadelphia,  for  consideration  by  a  three-person  arbitral 
panel.  The  district  judge  had  estimated  that  the  case  would  take 
approximately  a  year-and-a-half  to  try. 

Administration  of  this  matter  lasted  only  10  months,  but  that  is 
a  long  time  even  for  us,  10  months  for  a  complex  case,  with  48  days 
of  hearings  leading  to  an  award  approximating  $40  million.  Since 
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then,  a  number  of  other  cases  have  been  referred  from  that  district 
to  the  association  for  disposition. 

Other  experiences  with  State  courts  I  think  are  also  pertinent  for 
the  committee's  consideration,  as  they  relate  to  the  Federal  courts, 
including  an  ongoing  program  with  the  Court  of  Common  Pleas, 
again,  in  the  city  of  Philadelphia.  There,  judges  have  commenced 
sending  large  complex  commercial  cases  to  the  association  for  the 
purpose  of  narrowing  the  issues  prior  to  trial.  If  the  parties  medi- 
ate along  the  way,  tnen  the  court  has  one  less  case  on  its  docket. 
Or  at  the  very  least,  the  legal  issues  have  been  narrowed  without 
the  involvement  of  judicial  time  and  resources. 

Now,  a  related  observation,  even  for  such  a  value  added  move- 
ment, is  the  matter  of  costs,  which  have  previously  been  alluded  to 
here.  It  is  my  belief  that  already  strained  judiciary  budgets  should 
not  be  pressed  further  by  the  creation  of  internal  administrative 
departments  and  expenditures  for  space  and  personnel  to  deliver 
arbitration,  mediation  and  other  services,  when  these  services  are 
already  accessible  through  existing  dispute  resolution  organiza- 
tions, and  not  just  the  one  that  I  represent. 

We  do  happen  to  be  written  into  some  29  State  and  Federal  stat- 
utes as  the  place  to  go  for  these  services.  But  there  are  a  number 
of  providers,  and  I  would  hope  that  both  the  Congress  and  the 
courts  would  consider  those  resources  before  creating  new  entities. 

Mr.  Friedman  has  referred  to  several  very  successful  programs 
that  already  do  have  court  personnel  attached  to  them.  In  several 
of  these  programs  that  I  am  familiar  with,  there  is  a  director,  an 
assistant  director,  and  an  administrative  support  person,  three  peo- 
ple in  a  given  court.  Multiplied  by  94  districts,  that  approaches  300 
additional  personnel  or  some  $15  million  modestly  added  to  the 
budget. 

I  think  it  is  important  that  outside  resources  be  considered.  In 
a  recent  publication  of  the  Federal  Judicial  Center,  entitled,  "FJC 
Directions,"  and  if  the  panel  doesn't  have  it,  I  highly  commend  it, 
the  referenced  issue  is  devoted  entirely  to  ADR  and  the  Federal 
courts,  there  is  a  very  fine  article  by  Judge  D.  Brock  Hornby  of  the 
District  of  Maine,  who  raised  a  number  of  critically  important 
questions  in  an  article  entitled,  "Court  Annexed  ADR,  After  the 
Hoopla." 

Judge  Hornby  said  in  part  regarding  ADR  programs  and  the 
Federal  courts,  that  dollars  must  be  found  to  pay  for  administra- 
tors, salaries,  and  because  volunteers  will  eventually  run  out,  to 
provide  compensation  for  those  who  actually  serve  as  mediators, 
arbitrators  and  evaluators,  unless  they  are  magistrate  judges. 
Judge  Hornby  continues  by  saying  this  is  a  serious  issue,  as  we 
should  have  learned  from  our  experience  with  automation. 

Although  ADR  is  not  a  new  technology,  it  will  require  new  pro- 
fessionals and  an  important  commitment  of  financial  resources,  un- 
doubtedly, with  costs  not  yet  contemplated.  So  therefore,  in  con- 
cluding, I  applaud  the  committee's  interest  in  and  support  for  this 
important  dispute  resolution  movement.  There  are  costs,  however, 
and  I  respectfully  suggest  that  all  such  costs  need  not  be  borne  by 
the  Federal  Government. 

And  lastly,  Mr.  Chairman,  if  I  might  offer  for  the  committee  and 
the  staff  and  the  record,  a  quite  recently  published  bibliography  of 
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our  research  library,  entitled  "ADR  and  the  Courts,"  a  bibliography 
on  court-annexed  arbitration  and  mediation  in  the  United  States. 
I  hope  it  will  be  of  some  assistance  to  you. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Slate  follows:] 

Prepared  Statement  of  William  K.  Slate  II,  PRESIDE^^^  and  CEO,  American 
Arbitration  Association 

I  support  with  enthusiasm  the  continued  and  expounded  use  of  arbitration  in  the 
Federal  Courts  as  contemplated  in  H.R.  1443. 

Since  1978,  the  Federal  Courts  have  been  experimenting  with  both  mandatory 
and  voluntary  non-binding,  court-annexed  arbitration.  The  several  reports  on  these 
court-annexed  Alternative  Dispute  Resolution  (ADR)  programs  developed  by  the 
Federal  Judicial  Center  concluded,  and  I  summarize,  (a)  that  there  was  no  evidence 
that  attorneys  and  litigants  thought  that  the  arbitration  hearing  represented  a  form 
of  second-class  justice;  (b)  that  when  a  trial  de  novo  was  not  sought,  that  significant 
cost  savings  resulted;  (c)  in  some  instances,  there  were  reductions  in  the  time  of  dis- 
position for  civil  cases;  and  (d)  97%  of  the  judges  in  one  district  court  study  agreed 
that  the  courts'  caseload  burden  had  been  reduced  as  a  direct  result  of  the  arbitra- 
tion program. 

Thus,  as  court  caseloads  continue  to  rise,  compounded  by  the  dramatic  increase 
in  criminal  case  filings  and  the  complexity  of  those  cases,  the  Federal  Courts  must 
be  encouraged  to  consider  and  pursue  dispute  resolution  services  for  cases  which  do 
not,  per  se,  require  the  involvement  of  a  Federal  Judge. 

Indeed,  a  number  of  district  and  bankruptcy  courts  are  engaged  presently  in 
working  with  existing  institutions,  such  as  tne  American  Arbitration  Association,* 
to  have  parties  and  cases  administered  and  disposed  of  through  mediation  or  arbi- 
tration outside  of  any  court-annexed,  opt-in  or  opt-out  program.  The  American  Arbi- 
tration Association  is  presently  engaged  in  providing  mediation  services  for  bank- 
ruptcy courts  in  Florida,  Ohio,  New  York  and  Michigan  where,  in  the  latter  instance 
alone,  approximately  1,000  cases  associated  with  the  Eastern  Airlines  bankruptcy 
are  being  mediated  through  the  Association.  In  fact,  just  last  week  thirty  of  those 
bankruptcy  cases  were  mediated  here  in  our  offices  in  the  District  of  Columbia.  The 
Association  is  also  a  referenced  provider  of  ADR  services,  as  named,  for  example, 
in  the  Local  Rules  of  the  District  of  Connecticut. 

Recently,  a  large,  complex  commercial  case  from  the  Eastern  District  of  Penn- 
sylvania, involving  some  63  attorneys  and  over  600,000  documents,  was  referred  to 
the  Association  by  the  District  Judge  for  consideration  before  a  three-person  arbitral 
panel.  The  District  Judge  had  estimated  that  the  case  would  take  approximately  a 
year  and  a  half  to  try.  Administration  of  the  matter  lasted  only  ten  months  under 
the  arbitration  process,  with  48  days  of  hearings  leading  to  an  award  approximating 
$40  million.  Since  then,  a  number  of  other  cases  have  been  referred  from  that  dis- 
trict to  the  Association  for  disposition. 

Other  experiences  with  state  courts  are  also  pertinent  to  the  work  of  the  Federal 
Courts,  including  an  on-going  program  with  the  Court  of  Common  Pleas  in  the  City 
of  Philadelphia.  There,  judges  have  commenced  sending  large,  complex  commercial 
cases  to  the  Association  for  the  purpose  of  narrowing  the  issues  prior  to  trial.  If  the 
parties  mediate  the  case  along  the  way,  then  the  court  has  one  less  case  on  its  dock- 
et, or,  at  the  very  least,  the  legal  issues  have  been  narrowed  without  the  involve- 
ment of  judicial  time  and  resources. 

The  referenced  programs  take  many  forms  in  terms  of  arrangements  with  respect 
to  how  costs  are  paia  and  the  relative  involvement  or  lack  of  same  of  judges  in  the 
appointment  of  neutrals  from  a  list  of  qualified  persons  maintained  by  the  Associa- 
tion. The  suggestion  here  is  that  the  process  can  be  fashioned  or  tailored  to  the  dis- 
crete needs  ofa  class  of  cases,  or  to  the  preferences  of  an  individual  jurist. 

This  experience  leads  us  to  believe  that  a  significant  number  of  large,  complex 
cases  across  the  Federal  Court  system  could  be  mediated  or  arbitrated  through  ex- 
isting dispute  resolution  providers.  The  F'ederal  Courts  as  a  whole  or  individual  dis- 
tricts may  have  policy  considerations  as  to  whether  there  are  issues  related  to  the 


♦The  American  Arbitration  Association,  a  not-for-profit  entity  founded  in  1926,  disposed  of 
over  64,000  mediations  and  arbitrations  in  1994,  representing  approximately  V«  of  the  United 
States  I>i6trict  Courts'  total  caseload.  The  Association  has  ofTices  in  35  cities  throughout  the 
United  States  and  has  working  agreements  with  dispute  resolution  organizations  in  50  other 
nations.  The  Association  is  also  named  as  the  dispute  resolution  resource  in  29  state  and  federal 
statutes. 
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reference  of  cases  to  not-for-profit  and  for-profit  providers.  However,  if  in  fact,  the 
reference  is  voluntary,  or  reflected  in  a  court's  own  rule  as  voluntary,  we  believe 
that  significant  cases  could  be  properly  diverted  from  the  courts  through  the  sugges- 
tion or  encouragement  of  Federal  District  judges.  Often  we  find  that  parties  have 
simply  not  considered  a  mediation  or  arbitration  option,  but  when  queried  as  to  that 
option,  they  frequently  pursue  it  with  enthusiasm.  I  would  note  parenthetically  that 
with  the  international  expansion  of  commercial  transactions  as  a  result  of  NAFTA, 
GATT  and  like  legislative  pronouncements,  the  use  of  arbitration,  mediation  and 
conciliation  in  international  transactions  will  grow  exponentially  with  each  succeed- 
ing year,  without  ever  coming  to  the  courts  in  the  first  instance.  This  experience 
will  also  contribute  positively  to  the  willingness  of  parties  to  voluntarily  utilize  out- 
of-court  mediation,  arbitration  and  other  forms  of  dispute  resolution. 

Significant  changes  in  local  legal  cultures  and  law  school  education  have  occurred 
since  the  first  formal  court-annexed  ADR  programs  began  in  1978,  with  three  Fed- 
eral District  Courts  utilizing  court-annexed  arbitration  pilot  programs.  The  state  of 
acceptance  of  mediation,  arbitration  and  other  dispute  resolution  alternatives  has 
moved  beyond  the  persisting  debate  about  court-annexed  versus  voluntaiy  pro- 
grams. Therefore,  I  suggest  that  the  inclusion  of  voluntary  programs  in  all  District 
Court  Local  Rules  supplemented  by  the  encouragement  of  the  use  of  such  programs 
by  District  Judges  would  result  in  a  highly  significant  number  of  complex  civil  cases 
being  resolved  outside  the  Federal  Courts  proper. 

A  related  observation  is  my  belief  that  already  strained  judiciary  budgets  should 
not  be  pressed  further  by  the  creation  of  internal  administrative  departments  and 
expenditures  for  space  and  personnel  to  deliver  arbitration,  mediation  and  other 
services  when  these  very  services  are  already  accessible  through  existing  dispute 
resolution  organizations. 

In  a  recent  publication  of  the  Federal  Judicial  Center  entitled  FJC  Directions 
(Issue  No.  7,  December,  1994)  Judge  D.  Brook  Hornby  of  the  District  of  Maine 
raised  a  number  of  critically  important  Questions  in  an  article  entitled,  "Federal 
Court-Annexed  ADR:  After  the  Hoopla."  Judge  Horn  by  said,  ".  .  .  We  can  im- 
prove training  and  find  a  way  to  manage  these  [ADR]  programs,  but  what  other  pro- 
grams are  going  to  be  sacrificed  to  pay  for  them?  That  is  the  only  way  to  put  the 
question,  because  today's  budget  realities  provide  no  extra  money  to  go  around.  The 
Administrative  Office  is  rightfully  proud  of  its  success  in  decentralizing  the  budget, 
but  the  question  is:  Will  there  be  room  in  these  decentralized  budgets  for  ADR?  Dol- 
lars must  be  found  to  pay  for  administrators'  salaries  and,  because  volunteers  will 
eventually  run  out,  to  provide  compensation  for  those  who  actually  serve  as  medi- 
ators, arbitrators,  and  evaluators,  unless  they  are  magistrate  judges.  Office  space, 
supplies  and  other  overhead  expenses  must  be  covered  as  well. 

"This  is  a  serious  issue,  as  we  should  have  learned  from  our  experience  with  auto- 
mation. Everybody  knew  automation  would  cost  money  for  the  hardware  and  soft- 
ware. Not  so  apparent  at  the  outset  were  the  ongoing  expenditures  that  would  be 
required  to  keep  the  system  running — to  hire  systems  administrators,  train  deputy 
clerks  to  implement  the  system,  educate  judges  and  others  who  must  interact  with 
it,  and  so  forth.  Although  ADR  is  not  a  new  technology,  it  will  reauire  new  profes- 
sionals and  an  important  commitment  of  financial  resources,  undouotedly  with  costs 
not  yet  contemplated." 

In  concluding,  I  applaud  the  Committee's  interest  in  and  support  for  this  impor- 
tant dispute  resolution  movement.  There  are  costs,  however,  and  I  respectfully  sug- 
gest that  all  such  costs  need  not  be  borne  by  the  Federal  government. 

Mr.  MooRHEAD.  Thank  you. 

Mr.  Friedman,  I  don't  vouch  for  all  the  figures  in  this  statement, 
but  in  the — in  the  report  of  the  committee  last,  in  the  last  Con- 
gress, Bill  Hughes  put  out,  it  said  finally  to  reiterate,  all  arbitra- 
tion awards  are  subject  to  trial  de  novo  if  a  party  is  not  satisfied 
with  the  outcome.  There  are  some  disincentives  permitted  by  the 
legislation  such  as  requiring  payment  of  arbitrators'  fees  if  the 
party  who  demands  a  trial  de  novo  does  not  receive  a  judgment 
more  favorable  than  the  arbitration  award.  These  fees  average  only 
around  $350. 

However,  data  so  far  indicate  that  this  disincentive  is  an  insig- 
nificant barrier.  Actual  trials  de  novo  in  cases  assigned  to  manda- 
tory arbitration  are  very  rare.  For  instance,  in  the  Eastern  District 
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of  Pennsylvania,  only  about  3  percent  of  the  cases  assigned  to  man- 
datory arbitration  result  in  trial. 

You  want  to  make  a  comment  on  that  report? 

Mr.  Friedman.  Yes,  Mr.  Chairman.  I  think  the  issue  is  what  im- 
pact, if  any,  the  fact  of  that  cost  and  fee-shifting  provision  has  ear- 
lier in  the  process  on  the  decision  of  parties  and  their  lawyers 
whether  to  participate  or  to  opt-out.  It  is  probably  correct,  I  am 
sure  it  is  correct,  that  once  the  parties  have  decided  to  participate 
in  the  arbitration  process,  there  are  good  results.  Many  cases  settle 
before  the  arbitration  takes  place  or  before  it  is  completed,  and 
then  not  very  many  litigants  choose  to  go  on  and  exercise  their 
right  to  the  trial  de  novo.  But  we  lose  a  lot  of  cases  that  might  be 
disposed  of  by  one  of  the  other  ADR  techniques  such  as  mediation 
or  early  neutral  evaluation. 

Mr.  MooRHEAD.  Due  to  $350  in  a  Federal  case? 

Mr.  Friedman.  Well,  again,  the  statute  itself,  28  U.S.C,  chapter 
44,  allows  courts  to  shift  costs,  arbitrators'  fees,  which  is  what  you 
are  referring  to,  I  believe,  but  also  to  impose  attorneys'  fees  where 
a  party  chooses  to  go  forward  to  a  trial  de  novo  and  doesn't  get  as 
good  a  result,  or  a  result  within  a  certain  percentage. 

So  what  we  are  commenting  on  may  be  more  a  theoretical  than 
a  real  problem,  although  our  feedback  from  our  litigators  who  liti- 
gate around  the  country  is  that  there  is  an  issue  here.  But  cer- 
tainly theoretically  at  least,  given  the  way  the  current  law  is  writ- 
ten, the  disincentive  could  be  considerably  more  than  an  average 
of  $300  in  arbitrators'  fees.  It  could  be  attorneys'  fees  as  well  and 
other  costs. 

Mr.  MooRHEAD.  Could  be  under  the  loser-pays  bill  the  Congress 
passed  for  all  Htigation,  however. 

Mr.  Friedman.  In  general,  as  I  am  sure  you  are  aware,  the  ad- 
ministration— and  the  President  has  addressed  this  specifically — 
doesn't  favor  fee  and  cost-shifting  provisions. 

Mr.  MOORHEAD.  Mr.  Slate,  you  indicated  that  the  American  Arbi- 
tration Association  has  been  referenced  in  some  29  State  and  Fed- 
eral statutes.  Is  this  a  recent  phenomenon? 

Mr.  Slate.  No,  it  isn't,  Mr.  Chairman.  In  many  of  those  statutes, 
we  have  been  named  and  we  have  been  administering  cases  for 
decades.  For  example,  in  States  like  New  York,  we  are  named 
statutorily  in  both  their  uninsured  motorist  and  no  fault  case  laws. 
And  we  administer  literally  thousands  of  cases  under  such  statutes 
every  year,  working  with  court  systems  and  with  the  State  govern- 
ment. 

Mr.  Moorhead.  Mr.  Friedman,  as  a  general  rule,  what  has  been 
the  participation  of  the  U.S.  Government  in  alternative  dispute  res- 
olution programs? 

Mr.  Friedman.  Candidly,  Mr.  Chairman,  I  think  the  Department 
has  in  the  past  probably  not  been  as  full  and  willing  a  participant 
as  statutes  mandate.  The  Department  is  required  under  those 
1990's  statutes  I  mentioned  earlier  to  play  a  leadership  role  in  gov- 
ernment in  the  use  of  ADR.  There  has  been  a  lot  of  lipservice  paid 
to  ADR,  but  operationally  on  a  day-to-day  basis,  the  Department 
hasn't  been  using  it  as  fully  as  it  could. 

And  that  is  why  the  Attorney  General  has  issued  this  order  and 
required  the  component  guidances.  Word  has  now  gone  out  at  the 
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highest  level  of  the  Department  that  lawyers  are  expected  to  get 
up  to  speed  on  the  different  ADR  procedures,  to  get  appropriate 
training.  We  are  trying  to  address  some  of  the  disincentives  that 
have  been  built  into  the  operation  of  the  Department. 

The  ADR  study  group  I  mentioned  earlier,  in  looking  into  this 
issue,  found  that  for  the  litigators  in  the  different  divisions,  if  you 
had  to  get  funds  for  technical  assistance,  expert  witnesses  in  the 
litigation  context,  there  an  estimated  fund,  and  it  is  very  simple 
and  easy  to  have  the  moneys  to  pay  for  your  expert  witnesses  and 
litigate  your  case. 

But  if  you  think  it  might  be  a  good  idea  to  go  into  arbitration 
or  mediation  and  the  court  asks  you  to  share  the  fees  of  the  neu- 
tral, we  don't  actually  have  a  designated  fund  and  the  application 
process  is  very  cumbersome  and  creates  a  disincentive  against  use 
of  ADR.  So  we  are  trying  to  look  at  all  aspects  of  the  way  the  litiga- 
tion is  functioning  and  to  really  make  a  commitment  to  having  the 
Department  of  Justice  in  the  future  play  a  leadership  role  in  ex- 
ploring these  alternatives  to  litigation. 

Mr.  MooRHEAD.  There  is  one  point  that  I  wanted  to  make,  or  one 
comment.  Any  possible  sanctions,  they  are  not  mandated  by  this 
legislation.  They  would  be  court  driven.  In  other  words,  if  the  court 
felt  that  it  was  a  proper  situation  for  it,  they  could  make  them  pay 
those  costs.  But  it  isn't  mandated  by  this  legislation. 

Mr.  Friedman.  I  understand  that,  Mr.  Chairman.  And  our 
point — our  basic  point  is  that  if  you  are  going  to  now  take  a  pilot 
program  and  go  national,  let's  not  limit  it  to  arbitration.  Let's  have 
a  multidoor  ADR  program  like  the  program  in  the  northern  district 
of  California.  Let's  take  the  best  features  of  this  Arbitration  Act 
and  expand  it.  And  then  really  the  fee-shifting  comment  is  rel- 
atively minor,  compared  with  that  broader  basic  point. 

But  we  do  think  you  would  be  better  advised  not  to  give  judges 
that  ability  to  impose  sanctions.  We  think  that  at  heart,  all  of  the 
ADR  procedures,  including  arbitration,  rely  on  the  voluntary  par- 
ticipation of  the  parties.  They  are  ways  for  parties  to  try  to  resolve 
their  differences  short  of  the  formalized  war  of  the  courtroom.  And 
we  think  that  letting  people  have  a  trial  de  novo  after  trying  in 
good  faith  one  of  the  ADR  procedures,  is  consistent  with  that  vol- 
untary spirit  of  ADR,  and  that  building  in  any  fee-shifting 

Mr.  MooRHEAD.  Of  course  we  allow  that  under  this  legislation, 
you  know  that. 

Mr.  Friedman.  Oh,  I  do  know  that,  and  we  certainly  approve  of 
that  approach. 

Mr.  MOORHEAD.  And  we  don't  limit  any  other  kind  of  ADR  what- 
soever. This  is  just — we  just  make  this  an  option  that  is  available 
for  the  courts  to  choose  either  voluntary  or  mandatory.  But  we 
don't  bar  any  other  ADR  program  whatsoever.  They  can  come  up 
with  any  program  they  want. 

Mr.  Slate.  Mr.  Chairman,  may  I  comment  on  that  question 
briefly  as  well? 

Mr.  MOORHEAD.  Yes. 

Mr.  Slate.  I  certainly  agree  with  the  chairman's  interpretation 
that  this  is  a  foundation  piece,  arbitration  is  a  foundation  piece, 
courts  are  entirely  at  liberty  to  explore  and  utilize  any  other  option 
they  choose.  With  respect  to  the  issue  of  sanctions,  I  would  say  I 
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followed  this  very  closely  and  I  know  of  no  instance  under  these 
programs  where  sanctions  have  been  issued. 

I  had  a  discussion  on  the  issue  of  sanctions  just  last  week,  how- 
ever. I  am  the  reporter  for  the  Lawyers  Advisory  Group  under  the 
Civil  Justice  Reform  Act  in  the  Virgin  Islands,  and  I  met  with  the 
Lawyers  Advisory  Group  and  the  court  there  last  week  and  talked 
about  this  very  issue  of  sanctions.  And  interestingly,  it  was  the  po- 
sition of  the  bar,  the  lawyers  themselves  there,  that  the  provision 
of  sanctions  was  important  to  have  in  place  for  that  rare  case  when 
a  party  comes  in  and  is  recalcitrant  and  simply  shows  up  and  re- 
fuses to  participate  in  the  process.  And  so  in  that  instance,  the  bar 
said  if  we  are  going  to  have  a  local  rule  to  address  this,  it  must 
include  sanctions  for  this  rare  instance. 

Mr.  MOORHEAD.  I  have  used  up  my  time,  I  believe,  and  I  recog- 
nize the  gentlelady  from  Colorado. 

Mrs.  ScHROEDER.  Well,  Mr.  Chairman,  I  apologize,  I  have  a 
lunch  with  Leon  Panetta  at  11:30,  and  he  is  waiting,  so  I  am  afraid 
to  keep  him  very  long.  But  let  me  just  make  several  quick  com- 
ments. 

Mr.  Friedman,  you  very  kindly  offered  to  give  us  suggestions  for 
what  you  might  like  in  the  bill  that  would  help.  If  you  could  make 
those  comments,  I  think  that  would  be  helpful  and  we  could  look 
at  that.  Because  I  realize,  you  know,  you  have  a  viewpoint  and  I 
think  it  is  a  concern  and  we  just  want  to  make  sure  that  we  have 
got  the  right  language.  I  am  not  too  sure  that  we  aren't  really  all 
moving  in  the  same  direction,  but  we  are  just  all  concerned  about 
different  words  and  what  they  mean. 

Mr.  MooRHEAD.  If  the  gentlelady  would  yield,  since  we  are  going 
to  mark  this  legislation  up  fairly  soon 

Mrs.  SCHROEDER.  Yes,  the  quicker  the  better. 

Mr.  MooRHEAD.  Would  tomorrow  be — tomorrow  or  yesterday 
would  be  just  fine.  But  try  to  get  it  to  us  early  next  week,  if  you 
can. 

Mr.  Friedman.  We  will  certainly  give  that  our  best  shot,  al- 
though I  have  to  stress  again  that  the  heart  of  our  comment  today 
is  that  we  would  like  you  to  take  this  act  and  broaden  it.  We  would 
like  it  to  be  a  bill  about  a  mandatory  court-annexed  multidoor  ADR 
program.  And  mandatory  in  the  sense  that  courts  have  to  have  a 
system. 

Mrs.  Schroeder.  They  have  to  have  a  system. 

Mr.  Friedman.  But  they  have  flexibility  in  choosing  which  par- 
ticular tools  within  the  system. 

Mr.  MOORHEAD.  They  have  that  flexibility.  We  don't  change  that. 

Mr.  Friedman.  No,  but  we  would  like  to  see  Congress  encourage 
that,  and  not  treat  arbitration  separately.  Treat  it  as  part  of  a  con- 
tinuum of  ADR  tools  that  should  be  considered  together.  And  the 
crjcidl 

Mrs.  Schroeder.  See,  I  mean  because  I  have  really  got  to  get 
out  of  here,  that  is  what  I  heard  Judge  Williams  say.  I  hear  you 
and  Judge  Williams  saying  the  same  thing. 

Mr.  Friedman.  Yes,  I  was  delighted  to  hear 

Mrs.  Schroeder.  I  hear  the  chairman  saying  he  thought  we  had 
written  it  in  the  same  way.  So  if  we  could  just  have  your  writing 
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and  our  writing,  if  we  could  all  see  it,  I  think  that  could  be  helpful. 
And  again,  I  apologize,  I  don't  mean  to  come  steamrolling. 

Let  me  say,  Mr.  Slate,  my  big  concern  about  the  American  Arbi- 
tration Association  has  been  this  new  concern,  especially  in  the  dis- 
crimination lawsuits,  where  when  people  are  hired,  they  have  to 
sign  that  they  will  give  up  their  rights  to  go  to  court  and  they  will 
go  to  the  American  Arbitration  Association. 

And  as  you  know,  women  are  feeling  that  they  are  not  getting 
adequate  protection,  they  are  not  being  heard  and  being  forced  to 
give  up  rights.  The  Women's  Caucus  has  been  very,  very  concerned 
about  that  trend.  And  some  women  also  saying  it  is  costing  them 
$21,000  to  arbitrate,  and  I  am  glad  I  hear  it  is  $350,  but  they 
somehow  are  having  to  pay  a  whole  lot  more.  If  you  could  put  in 
anything  for  the  record,  I  realize  it  is  not 

Mr.  Slate.  Well,  yes,  I  would  say  I  think  it  is 

Mrs.  ScHROEDER.  I  really  have  to  leave.  If  you  would  just  put  it 
in  for  the  record. 

Mr.  Slate.  I  would  like  to  tell  you,  these  are  not  programs  of  the 
American  Arbitration  Association.  These  are  programs  of  entities 
who  have  developed  these  methodologies.  We  are  provider  of  a 
service.  Our  reason  for  being  is  a  process.  It  is  not  the  substantive 
development  of  these  issues.  I  would 

Mrs.  Schroeder.  But  there  is  a  concern  about  where  we  go  with 
this  type  of  thing. 

Mr.  Slate.  I  would  tell  you,  we  are  concerned  about  these  issues 
as  well,  and  we  are  convening  a  national  conclave  on  the  subject 
of  employment  law  here  in  Washington  in  the  fall. 

Mrs.  Schroeder.  Because  when  you  are  hungry  and  want  a  job, 
you  are  not  exactly — you  are  not  exactly  a  free  negotiator  as  to 
whether  or  not  you  sign  away  your  rights  and  so  forth. 

Mr.  Slate.  I  agree  entirely,  but  again  it  is  important  to  note  that 
these  are  not  programs  of  the  American  Arbitration  Association. 
We  provide  a  forum  for  arbitrations  and  mediations  to  be  heard. 

Mrs.  Schroeder.  But  it  is  under  your  process  or  whatever. 

Mr.  Slate.  Well,  people  bring  matters  into  arbitration  and  medi- 
ation from  the  courts,  from  commerce,  and  indeed 

Mrs.  Schroeder.  From  employment. 

Mr.  Slate  [continuing].  From  employment  matters,  where  in 
fact,  the  statutes  have  provided  for  ADR.  So  it  is  an  important  dis- 
tinction. 

Mrs.  Schroeder.  But  this  is  not  a  statute,  this  is  an  employment 
contract  signed  by  the  employee  when  they  go  to  work  that  any 

Mr.  Slate.  Yes,  the  right  being  addressed  is  statutory. 

Mrs.  Schroeder.  That  is  right,  it  is  a  statutory  right,  but  they 
are  saying  you  now  have  to  give  that  up  to  go  any  way  except 
under  the  AAA  process. 

Mr.  Slate.  Oh,  no,  first  of  all,  it  is  not  just  the  AAA,  but  this — 
again,  it  is  important  to  note,  this  is  not  a  program  of  the  Amer- 
ican Arbitration  Association. 

Mrs.  Schroeder.  But  it  is  the  process. 

Mr.  Slate.  It  is  of  the  companies  who  develop  them. 

Mrs.  Schroeder.  But  it  is  the  process  you  developed. 

Mr.  Slate.  The  process  is  arbitration  and  mediation,  which  is 
available  for  the  full  panoply  of  disputes. 
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Mrs.  ScHROEDER.  It  is  subject  to  AAA 

Mr.  Slate.  That  is  not  correct,  I  am  a  sorry  to  tell  you,  but  it 
isn't. 

Mrs.  ScHROEDER.  OK  Then  the  press  is  incorrect.  But  if  you 
could  please  put  that  in  the  record  for  us,  because  that  is  a  big  con- 
cern aoout,  you  know,  how  arbitration  could  be  misused.  I  am  great 
advocate  of  arbitration,  I  don't  mean  that.  I  am  just  saying  the 
Women's  Caucus  has  been  very  concerned  about  these  new  cases 
that  are  showing  up.  So  that  is — and  finally 

Mr.  SlJ^TE.  I  would  tell  you 

Mrs.  SCHROEDER.  I  really  have  to  leave.  Mr.  Panetta  is  waiting 
and  has  been  for  10  minutes,  so  put  it  in  the  record. 

Mr.  Slate.  We  will  definitely  put  in  the  record. 

Mrs.  SCHROEDER.  I  want  to  ask,  Mr.  Chairman,  that  we  put  for 
the  next  panel  this  statement.  This  is  a  wonderful  thing  that  was 
in  the  newspaper  about  how  they  held  a  hearing,  got  the  tape  and 
found  out  it  was  blank. 

And  I  think  that  is  very,  very  important  for  the  next  panel  to 
have  to  relate  to,  because  it  is  critical  that  we  have  a  court  record 
I  think  in  those  kind  of  things  or  we  suddenly  have,  as  this  article 
points  out,  Oliver  Stone  has  great  things  for  new  conspiracy  mov- 
ies. Let  me  say  at  this  point,  I  really  do  apologize,  but  if  I  don't 
get  out  of  here  it  will  be  my  head. 

Mr.  MOORHEAD.  At  your  request,  it  will  be  put  in  the  record. 

Mrs.  ScHROEDER.  Thank  you. 

[The  information  follows:] 
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American  Arbitration  Association 

140  West  51st  Street,  New  York,  NY  10020-1203 
Telephone:  (212)  484^000  •  Fax:  (212)  765-4S74 


May    19,    1995 


lohn  C   Emnwfl.  )r 


^rl,i  air  Pr>s-i, 


Honorable  Carlos  J.  Moorhead 
Chairman,  Subcommittee  on  Courts 

and  Intellectual  Property  of  the 
Committee  on  the  Judiciary 
United  States  House  of  Representatives 
B-351-A  Rayburn  House  Office  Building 
Independence  &  So.  Capitol  Streets,  S.W. 
Washington,  D.C.   20515 

Dear  Congressman  Moorhead: 

It  was  a  pleasure,  as  always,  seeing  you  at  the  time 
I  had  the  privilege  of  appearing  before  the  Subcommittee  on 
May  11  to  speak  in  support  of  H.R.  1443. 

As  you  will  recall,  at  the  conclusion  of  my  appearance, 
there  was  a  question  raised  about  the  work  of  the  American 
Arbitration  Association  in  the  employment  law  area  and 
because  I  believed  that  there  was  some  misunderstanding  of 
our  role,  you  kindl\  afforded  me  an  opportunity  to  write 
this  letter  in  further  clarification  of  our  work. 

The  American  Arbitration  Association  provides  a  forur, 
for  various  forms  of  alternative  dispute  resolution  (ADR) 
to  be  addressed.  That  includes  arbitrations,  mediations, 
early  neutral  evaluation,  fact-finding  and  various  combina- 
tions of  the  above.  We  do  not  have  any  requirements  that 
any  party  sign  a  statement  to  use  ADR  as  a  condition  of 
employment.  Individual  companies  may  have  such  practices. 
However,  those  agreements  are  between  employers  and 
employees.  Of  course,  if  either  party  is  aggrieved  by  a 
contract  which  appears  to  be  unconscionable,  then  their 
remedy  is  to  have  a  court  set  the  contract  aside. 

Again,  we  are  not  involved  in  substantive  law.  We 
exist  to  provide  a  forum  for  ADR  and,  additionally,  we  are 
engaged  in  educational  programs  worldwide. 

Founded  in  1926,  we  are  also  the  largest  full-service 
ADR  provider  and  a  not-for-profit,  and  are  written  into 
twenty-nine  state  and  federal  statutes. 


iN!ediation  ■■  Arbitrr-Sion  '  Elections  "  Education 
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Honorable  Carlos  J.  Moorhead    -  page  2  -    May  19,  1995 


As  illustrative  of  our  commitment  to  public  service, 
I  enclose  the  attached  article  which  appeared  in  The  New 
York  Times  on  the  Friday  after  I  testified  before  the 
Subcommittee.  I  think  it  speaks  profoundly  and  correctly 
of  our  role. 

Again,  my  sincere  thanks  for  the  opportunity  to  appear 
before  the  Subcommittee,  and  I  hope  and  trust  that  you  will 
consider  us  a  resource  in  the  field  of  ADR  in  the  days 
ahead. 


With  every  good  wish, 


Yours  sincerely. 


TJcIfMa^ 


William  K.  Slate  II 


WKS:ms 
enc. 
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At  the  Bar] 


Susan  AntiUa 


Brolccragc  firms  slccr 
dissatisfied  customers 
away  from  court,  but 
in  only  one  direction. 


The  brokerage  industry  scored  a 
big  victory  m  19S7.  svhcn  llic  Unilcd 
Slates  Supreme  Court  ruled  that 
stockbrokers  could  force  customers 
10  rciinquish  their  rights  to  go  to 
court  with  their  complaints. 

Now.  customers  who  open  ac- 
counts with  brokerage  (irms  typical- 
ly sign  "predisputc  arbitration 
a,",rccmcius"  requiring  them  to  use 
private  arbitration  instead.  Most 
.'irms  icll  customers  who  refuse  to 
sign  such  an  agreement  to  take  their 
business  elsewhere. 

Dui  securities  lawyers  say  that 
having  gone  to  the  mat  to  secure  this 
extra-court  means  of  settling  dis- 
putes, brokers  have  been  quietly  lim- 
iting where  investors  can  arbitrate. 
The  brokers'  aim.  the  lawyers  say.  is 
to  favor  their  own.  homegrown  dis- 
pute forums. 

Consumers  who  get  mad  at  the 
person  wlio  sold  them  their  car,  Ihcir 
deck  or  their  refrigerator  can  turn  to 
the  American  Arbitration  Associa- 
tion, the  dispute  forum  of  choice  for 
dozens  of  industries  since  192C.  But 
get  mad  at  a  broker,  lawyers  say, 
and  consumers  discover  that  Wall 
Street  has  largely  written  the  associ- 
ation out  of  us  customer  contracts. 

"Brokerage  firms  arc  seared  of 
the  fact  they  don't  have  any  control 
over  the  process,"  said  David  Rob- 
bins,  a  lawyer  who  represents  small 


to  the  pou 


lid  Jon 


1 1  anon  lawyer  in  New  York  who  re- 
cently won  $-100,000  for  a  client  at  the 
arbitration  association.  "The  bro- 
kers rule  A.A  A.  out  because  they  get 
hammered." 

Instead,  most  disputes  arc  heard 
by  the  National  Association  of  Secu- 
rities Dealers,  a  self-regulatory 
group  of  brokerage  firms  that  pay  to 
be  members.  1  he  N.A.S.D.  is  burst- 
ing with  cases  of  investors  who  liavc 
complaints  about  their  brokers;  it 
received  3,570  requests  for  arbitra- 
tions in  1994  alone.  An  investor  who 
files  a  case  today  will  wail  10 
months,  on  average,  (or  a  decision, 
said  Deborah  Masucci,  director  of 
arbitration  at  the  association. 

Uy  contrast,  the  number  of  such 
cases  at  the  American  Arbitration 
Association  has  plummeted.  Only 
274  arbitration  cases  involving  secu- 
rities were  tiled  last  year,  down  from 
580  in  19D3.  a  03  percent  decline.     . 


brokerage  firms  have  gone  to 
great  pains  to  exclude  the  American 
Arbitration  Association  as  an  option 
in  their  customer  agreements.  Cus- 
tomers theoretically  can  choose 
among  a  number  of  arbitration  for- 
ums. The  New  York  Stock  Ex- 
change, the  American  Slock  Ex- 
change, the  N.A.S.D.,  the  Municipal 
Securities  Rulemaking  Board  and 
the  American  Arbitration  Associa- 
tion all  offer  services  through  which 
disputes  between  investors  and  bro- 
kers can  be  decided  out  of  court. 

But  with  few  exceptions,  llic 
agreements  that  customers  must 
sign  to  open  accounts  na  rrow  the 
choices  to  the  N.A.S.D.  and  the  New 


'Self-regulatory' 
arbitration  faces 
fairness  questions. 


best  served  if  they  air  complaints 
through  Wall  Street's  sclf-rcgulatory 
organi/atiuiio-  Indu.slry  lawyers  ar- 
gue that  such  organizations  can 
force  a  firm  to  pay  up  alter  an  award 
IS  granted.  They  note,  too.  that  arbi- 
tration run  by  the  brokerage  indus- 
try IS  subsidi/.cd  by  Wall  Street  and 
thus  costs  investors  less. 

But  lawyers  representing  the 
small  investors  who  bring  most  of 
the  claims  say  that  courts  can  en- 
force rulings  by  the  American  Arbi- 
tration Association.  Besides,  said 
Frank  'Zotto,  vice  president  of  case 
adminislialion  at  the  association,  in 
tlie  20  years  he  lias  worked  there, 
"it's  never  come  up"  that  an  invest- 
or was  denied  an  award. 

These  lawyers  acknowledge  that 
the  American  Arbitration  Associa- 


York  Stock  Exchange,  two  organiza- 
tions whose  light  bills  arc  paid  by  the 
brokerage  firms  that  arc  members. 

Of  10  brokerage  firms  asked  about 
ihcir  arbitration  policies,  only  two  — 
Cliarles  Schwab  and  A.  G.  Edwards 
—  included  the  American  Arbitra- 
tion Association  in  their  customer 
contracts.  One,  Dean  Witter  Reyn- 
olds, said  It  would  permit  arbitration 
hearings  "only"  at  the  New  York 
Stock  Exchange  or  the  N.A.S.D.  —  an 
important  distinction  in  that  it  ex- 
cludes the  American  Stock  Ex- 
change, whose  charter  provides  a 
loophole  for  investors  who  miglit 
wish  to  opt  for  the  American  Arbi- 
tration Association. 

The  official  line  from  the  broker- 
age industry  is  that  investors  arc 


.111  by' 


ct.  bui  US  fees 
idcclininr,.  And.  iheysay, 
some  iiwcslois  niic.lu  be  willing  lo 
s|)cnd  more  to  use  .i  lonim  that  is  not 
conirollcd  by  the  very  folks  whom 
they  are  accusing  of  cheating. 

Spokesmen  at  several  firms  said 
they  wei  e  obliged  to  use  industry- 
run  arbitration  because  such  forums 
come  under  Ihe  regulatory  umbrella 
of  the  Securities  and  Exchange  Com- 
mission —  and  ihc  S.E.C.'s  oversight 
was  mentioned  in  the  19S7  Supreme 
Court  decision.  But  plaintiffs'  law- 
yers say  that  is  an  unusually  strict 
interpretation  of  what  the  High 
Court  said,  and  they  contend  thai  Ihc 
more  important  issue  is  the  S.E.C.'s 
position  111  Ihc  mallei. 

"The  S.E.C.  doesn't  demand  il," 
said  Catherine  McGuire,  the  associ- 
ate director  of  the  S.E.C.'s  division  of 
market  regulation,  referring  lo  Ihc 
exclusion  of'tlie  American  Arbitra- 
tion Association.  Indeed,  "the  S.E.C. 
is  on  record  as  suj>i)urting  the  A. A. A 
as  a  choice,"  she  said 
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Mr.  MooRHEAD.  Well,  thank  you  very  much  for  your  testimony 
this  morning.  Very  helpful.  And  if  you  have  more  information  on 
that  point  that  the  gentlelady  was  asking  about,  if  you  will  get  it 
to  us  fairly  soon 

Mr.  Slate.  We  will. 

Mr.  MooRHEAD.  We  will  put  it  in  the  record. 

Mr.  Slate.  Of  course.  Thank  you  very  much. 

Mr.  MOORHEAD.  Our  last  panel  this  morning  will  discuss  H.R. 
1445,  a  bill  to  restore  the  stenographic  preference  for  taking  of  pre- 
trial depositions. 

Mr.  Gary  Cramer  is  here  representing  the  National  Court  Re- 
porters Association,  an  organization  that  represents  more  than 
45,000  court  reporters  throughout  the  United  States.  He  is  a  reg- 
istered professional  reporter  from  Los  Angeles.  Mr.  Cramer  is  a 
graduate  of  the  Byron  Stenotype  School  of  Los  Angeles.  Welcome, 
Mr.  Cramer. 

Also  on  the  panel  is  Mr.  Neal  Gross,  who  is  representing  the 
American  Association  of  Electronic  Reporters  and  Transcribers.  Mr. 
Gross  entered  the  court  reporting  field  in  1975,  as  an  electronic 
court  reporter  and  transcriber.  In  1977  he  found  his  own  court  re- 
porting and  transcribing  company  and  currently  provides  electronic 
court  reporting  services  in  all  50  States. 

Welcome,  Mr.  Gross. 

Mr.  Cramer,  you  may  go  first.  We  have  your  written  statement 
which  I  ask  unanimous  consent  to  be  made  a  part  of  the  hearing 
record  and  ask  that  you  summarize  your  statement  in  5  minutes 
or  less.  I  ask  that  the  subcommittee  members  hold  their  questions 
until  both  panelists  have  completed  their  oral  presentation. 

I  also  would  like  to  ask  unanimous  consent  to  make  a  part  of  the 
record  this  letter  that  we — the  letter  we  got  from  California  Court 
Reporters  Association  on  behalf  of  over  10,000  court  reports  in 
California  in  support  of  H.R.  1445. 

[The  information  follows:] 
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CALIFORNIA  lOOOQStnH.SuiUZOe 

COURT  REPORTERS     s.^™-^"  ci  95si^j» 
ASSOCIATION  <9wu^so9o 

Margarrt  T.  Crabtlt 
Extcvtrve  Uirtct&r 


Mav  3.  1995 


The  Honorable  Carlos  Moorhead 
(202)  226-1279  facsimile 

Dear  Mr.  Moorhead: 

On  behalf  of  over  10,000  coun  reporters  in  California,  I  urge  your  support  and  "Aye"  vote 
on  H.R.  1445,  on  May  10,  1995,  when  this  bill  is  heard  in  the  House  Judiciary 
Subcommittee  on  Courts  and  Intellectual  Property. 

H.R.  1445  will  restore  the  stenographic  preference  for  taking  depositions  in  Federal  civil 
cases.    This  will  assure  the  permanence  and  security  of  testimony  and  that  access  to  the 
judicial  process  is  available  to  all. 

Again,  we  encourage  your  "Aye"  vote  on  this  legislation. 

Sincerely, 

CALIFORNIA  COURT  RLFORltlOJ  ASSOCIAIION 


(3uu(Q^rmdauiuK_ 


Connie  J.  Parcbman 
President 
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STATEMENT  OF  GARY  M.  CRAMER,  COURT  REPORTER,  LOS 
ANGELES,  CA,  ON  BEHALF  OF  THE  NATIONAL  COURT  RE- 
PORTERS ASSOCLVTION 

Mr.  Cramer.  Thank  you,  Mr.  Chairman.  My  name  is  Gary 
Cramer.  I  am  a  working  court  reporter  in  Los  Angeles.  I  am  em- 
ployed in  the  Los  Angeles  Municipal  Court.  I  do  freelance  court  re- 
porting as  well,  taking  depositions.  I  am  a  registered  professional 
reporter  and  a  licensed  CSR,  a  certified  shorthand  reporter  in  Cali- 
fornia. 

What  that  fundamentally  means  is  I  have  gone  through  some 
considerable  amount  of  rigorous  training  to  become  a  court  re- 
porter. And  I  think  it  is  important  to  understand  precisely  who  we 
are.  We  are  the  computerized  stenographic  reporters,  such  as  the 
court  reporter  that  I  am  sitting  next  to  here.  She  is  using  a  steno- 
type  machine  that  is  computerized  and  will  generate  the  tran- 
scripts through  the  use  of  her  computer-aided  transcription  equip- 
ment. 

I  think  that  Mrs.  Schroeder  had  made  part  of  this  record  the  in- 
formation concerning  the  blank  tape  that  occurred  as  a  result  of  a 
private  hearing  associated  with  the  terrible  tragedy  in  Oklahoma. 
I  suspect  what  you  are  going  to  hear  today  is  that  new  and  innova- 
tive tape  recorder  techniques  or  equipment  have  resulted  in,  again, 
some  sort  of  fail-safe  mechanisms  that  would  prevent  this  from 
happening. 

We  have  heard  those  claims  for  many,  many  years  at  each  of  the 
hearings  we  have  attended,  both  in  our  State  as  well  as  at  the  na- 
tional level.  And  I  am  suggesting  that  that  just  isn't  the  case.  That 
may  be  fine  in  theory,  but  again,  we  continue  to  have  these  kinds 
of  circumstances  where  tapes  are  up  blank. 

I  think  the  issue  as  we  perceive  it  is  really  what  is  the  appro- 
priate public  policy  to  protect  the  record  in  the  interest  of  the  liti- 
gants? And  what  then  becomes  the  professional  preference  for  the 
methodology  by  which  to  record  the  record? 

H.R.  1445  restores  the  preference  but  doesn't  create  exclusivity 
to  the  stenotype  method,  the  computerized  stenotype  record.  It  does 
allow  the  nonstenotype  record,  in  addition.  And  I  think  the  issues 
in  terms  of  the  professional  preference  and  the  public  policy  deal 
with  the  issue  of  availability,  accuracy  and  reliability  of  the  record, 
and  the  cost  and  timeliness.  And  certainly  we  can't  have  accuracy 
with  blank  tapes. 

That  goes  without  saying.  But  also  important  is  the  availability 
of  the  record,  and  records  without  unintelligibles,  inaudibles, 
indistinguishables,  and  blank  places  in  the  tape.  I  think  that  the 
cornerstone  of  what  we  see  in  the  future  and  has  been  reported  al- 
most everywhere  you  read,  has  to  do  with  the  use  of  computers. 
And  computerized  court  reporters,  such  as  we  have  here,  who  are 
using  the  computerized  stenotype  machine,  are  presently  and  any 
time  in  the  near  future,  will  be  the  only  method  by  which  the 
record  is  collected  or  recorded  in  a  computerized  format. 

The  reality  in  terms  of  the  process  is  that  if  A  is  suing  B  and 
A  decides  to  use  a  $20  tape  recorder  from  Radio  Shack  to  take  the 
deposition  of  B,  B  then  has  to  go  to  the  expense,  should  they  wish 
to  protect  the  availability  of  the  record  and  the  accuracy  of  that 
record,  of  hiring  a  court  reporter  to  protect  themselves.  With  the 
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preference  for  the  stenographic  method,  as  is  contained  in  H.R. 
1445,  where  A  sues  B,  B  is  guaranteed  the  availabihty  of  the  steno- 
type  record. 

But  should  B  feel  that  they  can  get  by  with  a  tape,  B  can  use 
a  tape  and  not  buy  a  copy  of  the  record  that  is  being  produced  by 
the  court  reporter  hired  by  person  A.  I  think  it  is  all  about  the  in- 
tegrity of  the  process. 

I  do  want  to  comment  on  just  two  other  items  that  have  been 
said,  and  are  contained  in  the  material  that  has  been  presented  to 
you. 

Judge  Williams  indicated  that  tape — that  this  problem  where 
there  was  a  blank  tape  was  in  a  criminal  matter  as  opposed  to  a 
civil  matter,  and  we  are  talking  about  civil  matters  here.  That  is 
absolutely  correct,  of  course.  But  I  would  suggest  to  you  that  it  is 
the  technology  that  is  exactly  the  same,  whether  it  is  done  in  a 
criminal  matter,  a  civil  matter,  in  the  court  or  out  of  the  court.  We 
know,  for  instance,  that  in  excess  of  90  percent  of  the  sitting  dis- 
trict court  judges  in  the  Federal  system  have  chosen  to  use  comput- 
erized stenotype  court  reporters.  They  do,  indeed,  have  a  choice, 
and  that  has  been  their  choice.  They  have  had  that  choice  for  a 
very  long  time.  So  it,  indeed,  is  all  about  the  integrity  of  the  proc- 
ess. 

In  the  written  statements  of  Mr.  Gross  there  was  a  question  of 
or  an  issue  questioning  Mr.  Slate,  who  had  spoken  just  recently. 
Frankly,  I  find  it  outrageous — I  guess  is  the  best  way  I  can  de- 
scribe it — to  suggest  that  Mr.  Slate  could  be  bought,  would  be  bi- 
ased in  any  way,  shape  or  form.  I  think  that  the  committee  is  fa- 
miliar with  Mr.  Slate's  work  and  that  allegation  should  be  dis- 
missed on  its  face. 

I  would  also  suggest  to  you  that  with  45,000  court  reporters 
throughout  the  country  and  with  literally  thousands  of  computer- 
ized court  reporters,  owning  freelance  court  reporting  firms,  there 
is  a  plethora  of  competition,  the  result  of  which  costs  of  depositions 
would  not  be  in  any  way,  shape  or  form  increased.  As  a  matter  of 
fact,  the  use  of  computerized  court  reporters  makes  more  accurate 
records,  reduces  costs,  and  ensures  the  availability  and  the  reliabil- 
ity of  the  deposition  record. 

Thank  you. 

[The  prepared  statement  of  Mr.  Cramer  follows:] 

Prepared  Statement  of  Gary  M.  Cramer,  Court  Reporter,  Los  Angeles,  CA, 
ON  Behalf  of  the  National  Court  Reporters  Association 

Mr.  Chairman,  members  of  the  Subcommittee,  my  name  is  Gary  Cramer  and  I 
am  a  court  reporter  from  Los  Angeles.  On  behalf  of  the  more  than  45,000  court  re- 
porters throughout  the  United  States,  thank  you  for  allowing  me  the  opportunity 
to  appear  before  you  today. 

I  am  here  to  urge  you  to  restore  the  preference — not  an  exclusive  right,  merely 
a  preference — for  the  computerized,  stenographic  means  of  preserving  the  record  of 
depositions  taken  in  federal  civil  cases. 

Before  December  1993,  Rule  30(b)  of  the  Federal  Rules  of  Civil  Procedure  speci- 
fied that  depositions  in  all  federal  civil  cases  be  recorded  ste  no  graphically  unless  the 
Court  upon  motion  ordered  otherwise  or  the  parties  agreed  by  written  stipulation 
to  non  stenographic  means. 

On  Decemoer  1,  1993,  Rule  30(b)  was  changed  to  eliminate  the  requirement  of  a 
court  order  or  stipulation  to  record  a  deposition  by  audio  or  video.  This  change  in 
procedure  was  part  of  a  number  of  rules  amendments  recommended  to  the  Supreme 
Court  by  the  Judicial  Conference  of  the  United  States.  Following  hearings  before 
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this  Subcommittee  in  1993,  the  House  of  Representatives  disagreed  with  the  rec- 
ommendation to  eliminate  the  stenographic  preference  in  depositions  and  approved 
H.R.  2814,  which  would  have  amended  the  proposed  rules  changes  to  restore  the 
stenographic  preference.  However,  H.R.  2814  was  delayed  in  the  Senate  because  of 
disagreement  over  issues  pertaining  to  another  rule,  Rule  26(a),  which  was  also  cov- 
ered in  the  bill.  Because  the  Senate  did  not  pass  H.R.  2814  by  December  1,  1993, 
the  proposed  amendments  by  the  Judicial  Conference  automatically  became  law,  as 
provided  by  the  Rules  Enabling  Act. 

The  preference  for  a  stenographically-based  record  had  solid  reasons  for  being  in- 
cluded in  the  Federal  Rules  of  Civil  Procedure.  These  reasons  applied  for  the  more 
than  twenty-three  years  that  the  old  rule  was  in  effect,  they  applied  when  H.R.  2814 
was  being  debated,  and  they  continue  to  apply  today.  They  concern  accuracy  of  the 
record;  they  concern  quality  of  justice;  they  concern  cost;  they  concern  permanence 
and  security  of  testimony;  and  tney  concern  issues  of  access  and  fairness. 

Accuracy  is  the  bottom  line.  A  transcript  can  be  improved  in  any  number  of  ways: 
it  could  be  easier  to  use,  available  more  quickly,  more  cost  efficient — all  characteris- 
tics that  are  true,  by  the  way,  of  a  stenographically  produced  record — but  if  it  is 
less  accurate — if  it  is  unreliable — it  is  not  worth  having.  Taped  records  present  the 
illusion  of  a  promise  of  being  reliable,  but  in  practice  they  deliver  disappointment. 
They  may  be  verbatim,  but  they  are  not  necessarily  intelligible. 

There  are  several  reasons. 

First,  microphones  record  sounds,  not  words.  A  tape  machine  cannot  distinguish 
between  spoken  words,  fire  sirens  or  the  sounds  of  shuffling  papers.  Matters  im- 
prove when  a  tape  machine  is  tended  by  a  competent,  conscientious  monitor.  But, 
even  then,  speaker  identifications  can  be  problematic;  and  competent,  conscientious 
personnel  are  typically  left  out  of  the  equation  when  tape  proponents  discuss  costs. 
Several  studies  were  done  by  the  Justice  Research  Institute  into  the  problems  and 
issues  associated  with  taping  methodologies  in  the  judicial  setting,  including 
"inaudibles,"  "unintelligibles"  and  equipment  failures.  All  of  these  problems  occurred 
in  the  courtroom  setting,  under  the  most  controlled  conditions,  presided  over  by  a 
judge.  Similar  problems  occurring  in  the  deposition  process,  outside  the  structured 
courtroom  setting,  will  substantially  exacerbate  the  negative  results  when  a  key  wit- 
ness or  expert's  testimony  cannot  be  transcribed  weeks  or  months  later. 

An  excellent  example  of  such  problems  occurred  just  last  week  in  the  Oklahoma 
bombing  investigation.  According  to  an  article  in  the  Detroit  Free  Press,  a  copy  of 
which  is  attached  to  this  submission,  the  entire  tape  recording  of  a  secret  federal 
hearing  for  James  Nichols  was  found  to  be  blank  when  it  was  unsealed  last  week. 
The  tape  would  have  been  the  only  record  of  the  hearing.  No  one  involved  with  the 
hearing  even  suspected  anything  was  amiss  until  last  Thursday  when  the  tape  was 
unsealed,  five  days  after  the  hearing  was  conducted. 

An  additional  issue  is  the  process  by  which  tapes  are  transcribed.  The  illusion  is 
that  any  two  people  can  listen  to  or  watch  the  same  tape  and  hear  the  same  things; 
the  reality  is  that  imperfections  in  the  system  and  human  variations  between  tran- 
scribers produce  differences  that  are  completely  unpredictable  in  their  occurrence 
and  import.  Most  importantly,  the  tape  monitor  is  often  not  the  same  person  who 
is  responsible  for  producing  the  transcript.  The  use  of  difierent  persons  in  these 
roles  during  the  deposition  process,  i.e.,  a  tape  machine  operator  and  a  transcriber, 
greatly  increases  the  likelihood  of  errors,  "unintelligibles"  and  "inaudibles." 

Other  factors  contribute  to  the  accuracy  issue,  and  I  invite  your  attention  to  a 
study  by  the  Justice  Research  Institute,  entitled  "Depositions  and  Accuracy,"  which 
accompanies  the  submission  of  my  written  testimony  to  the  Committee,  for  more  in- 
formation. 

Quality  of  Justice.  The  deposition  setting  is  just  as  important  as  the  courtroom 
for  any  litigant,  and  the  protection  of  the  litigant's  and  deponent's  rights  here  is  also 
of  paramount  importance.  Prior  to  December  1993,  in  nearly  every  instance,  the 
court  reporter,  as  the  officer  of  the  court,  was  the  only  neutral  and  impartial  party 
present  in  the  deposition  setting.  However,  the  current  Rule  30  has  the  potential 
deleterious  effect  of  removing  even  this  impartial  Officer  of  the  Court  from  tne  depo- 
sition process.  The  rule  now  states  that  depositions  must  be  taken  before  a  person 
eligible  under  Rule  28  to  take  deposition  testimony,  unless  waived  by  agreement  of 
the  parties.  Combined  with  the  removal  of  the  preference  for  the  stenographic  tak- 
ing of  depositions,  this  could  lead  to  a  situation  where  an  attorney  could  merely  pull 
out  a  pocket  size  tape  recorder  and  record  the  testimony  of  the  deponent,  take  the 
tape  back  to  his  or  her  office  and  have  a  secretary  or  legal  assistant  transcribe  the 
tape.  This  is  not  the  quality  of  justice  we  as  Americans  have  come  to  expect  from 
our  legal  system.  Where  is  the  protection  of  litigants  and  deponents'  rignts?  Who 
can  be  expected  to  maintain  the  impartiality  of  the  proceeding  in  the  absence  of  any 
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neutral  party?  This  protection  and  impartiality  are  ensured  when  an  oflicer  of  the 
court,  the  court  reporter,  is  present. 

The  deposition  process  is  also  relegated  to  a  lesser  standard  under  the  new  rule 
than  other  aspects  of  court  proceedings.  It  should  be  noted  that  deposition  evidence 
admitted  into  court  for  impeachment  purposes  must  be  in  written  transcript  form; 
most  trial  courts  require  court  reporters;  and  appellate  courts,  in  the  federal  system 
and  in  almost  every  state  court  system,  will  not  permit  use  of  an  audio  or  videotape 
in  place  of  hard-copy  transcription. 

It  is  also  worth  noting  that  strategic  long-range  planning  for  the  federal  courts 
should  consider  not  only  the  technology  which  is  presently  known,  but  also  all  fore- 
seeable fiiture  technologies.  In  one  sense,  this  future  is  known — the  microcomputer 
dominates  nearly  every  facet  of  business  and  society  today  and  will  be  the  corner- 
stone for  all  future  technologies.  Court  reporters,  utilizing  computer-aided  tran- 
scription (CAT)  equipment,  currently  employ  the  most  advanced  technology  for  mak- 
ing a  record  of  judicial  proceedings.  Because  computer-based  operations  represent 
the  only  sound  and  economically  sensible  direction  for  court  systems  to  take  now 
and  for  the  future,  to  encourage  a  less  advanced  method  is  merely  a  stopgap  meas- 
ure which  will  forestall  systemic  progress  and  the  enhancement  of  computer-based 
information  exchange  between  courts,  government  and  the  private  sector. 

Cost.  Accuracy  is  the  bottom  line,  but  to  many  cost  is  also  important.  All  things 
being  equal — which  of  course  they  never  are — cheapest  usually  gets  the  nod.  It 
should  be  pointed  out  that  the  historical  notes  to  the  prior  Rule  30(b)  declared  in 
1970  that  provision  is  made  for  the  recording  of  testimony  by  other  than  steno- 
graphic means  to  ".  .  .  facilitate  less  expensive  procedures.  That  may  have  been 
the  case  in  1970,  but  it  is  not  necessarily  so  in  the  1990's.  In  fact,  a  cost-benefit 
analysis  by  the  Justice  Research  Institute  in  1993  found: 

An  examination  of  all  costs,  direct  and  hidden,  in  both  the  taking  and  use 
of  depositions  establishes  that  audiotape  and  video  deposition  processes  are 
more  costly  than  the  utilization  of  a  court  reporter  using  C.A.T.  [computer- 
aided  transcription]. 

Significantly,  there  is  no  empirical  evidence  that  non  stenographic  methods  are  less 
expensive  tnan  the  services  of  a  stenographic  reporter  using  the  latest  computerized 
methods. 

In  short  proceedings,  where  the  attorneys  feel  it  may  be  reasonable  to  review  a 
tape  that  serves  as  the  official  record,  it  may  well  be  that  litigants  can  save  money 
by  using  tape  in  place  of  a  professional  stenographic  reporter.  Attorneys  should  have 
the  right  to  do  so,  and  in  fact  the  prior  language  of  Rule  30(b)  gave  them  the  right 
and  ability  to  stipulate  to  do  so.  But  an  attorney's  time  is  money.  The  same  study 
by  the  Justice  Research  Institute  found  that,  "System  participants  (lawyers  and 
judges)  utilizing  either  audio  or  video  tapes  report  the  time  required  to  review  a 
tape  increases  by  a  factor  of  three  to  four  over  the  use  of  a  hard  copy  transcript." 
This  obviously  increases  costs  to  the  justice  system  and  to  the  litigant.  If  an  attor- 
ney wishes  to  forego  the  waste  of  time  involved  in  reviewing  a  tape,  he  or  she  can 
have  a  transcript  prepared  from  the  tape.  However,  this  introduces  another  cost  fac- 
tor and  also  the  accuracy  issues  mentioned  earlier.  How  much  easier  it  would  be 
simply  to  have  an  experienced  professional  reporter  provide  this  service. 

Permanence  and  security  of  testimony.  Physically,  audio  and  video  tapes  consist 
of  layers  of  materials  which  tend  to  separate  over  time  and  to  deteriorate  unless 
carefully  maintained  in  controlled  storage  areas.  Tape  manufacturers  have  issued 
numerous  advisories  and  technical  bulletins  telling  consumers  of  the  care  that  must 
be  taken  to  ensure  that  audio  and  video  tapes  can  be  played  back  after  recording. 
A  story  last  December  on  radio's  "All  Things  Considered"  explored  the  phenomenon 
of  tapes  stored  in  the  Library  of  Congress,  the  National  Archives  and  elsewhere 
being  unplayable  after  as  little  as  five  years.  Court  reporters,  on  the  other  hand, 
provide  both  paper  and  long-term  digital  storage. 

Access  to  the  judicial  process.  Court  reporters  using  computer-aided  transcription 
equipment  provide  a  wide  range  of  services,  such  as  captioning  and  realtime  tran- 
scription, wnich  can  ensure  access  to  the  judicial  process  to  persons  with  disabilities. 
Modem  reporter  technology,  as  anyone  who  tunes  in  to  the  O.J.  Simpson  trial  can 
see,  affords  the  most  flexible  and  the  most  usable  means  yet  devised  for  capturing 
the  spoken  word  and  presenting  it  in  a  form  that  can  be  stored,  retrieved  and  in- 
stantly accessed  by  all. 

These  are  the  practical  considerations  of  why  stenographic  reporters  are  in  most 
eyes  superior  to  any  other  form  of  preserving  a  record  of  proceedings,  whether  in 
court  or  a  deposition  setting.  The  nation's  federal  judges  obviously  agree:  Since 
1984,  U.S.  District  Judges  have  been  free  to  select  how  they  would  prefer  the  record 
preserved  in  their  courts — 91%  continue  to  choose  a  court  reporter.  The  American 
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Bar  Association  obviously  agrees:  in  testimony  before  the  Judicial  Conference's 
Rules  Advisory  Committee,  Theodore  R.  Tetzlaff  noted  problems  with  taped  testi- 
mony and  concluded,  ".  .  .  On  balance,  therefore,  we  continue  to  believe  that  a 
stenographic  record  should  be  required  for  all  deposition  testimony." 

The  nature  of  the  reporter's  job  is  transparent  to  many,  even  those  who  work  next 
to  reporters  on  a  regular  basis,  and  misunderstood  by  most.  In  support  of  my  testi- 
mony today,  I  have  submitted  to  the  Committee  a  document,  entitled  the  Role  of 
the  Court  Reporter  in  the  Legal  System,  which  discusses  the  "invisible"  role  played 
by  the  court  reporter. 

It's  difficult  learning  to  be  a  stenographic  reporter.  If  there  were  no  difference  be- 
tween what  I  do  and  what  a  tape  machine  does,  I  can  promise  you  that  I  and  my 
45,000-plus  colleagues  would  opt  for  the  easier  way.  But  there  are  significant  dif- 
ferences, and  I  would  ask  that  this  Subcommittee  recognize  these  substantial  dif- 
ferences, which  were  the  basis  for  the  preference  language  in  old  Rule  30(b),  by 
passing  H.R.  1445  to  restore  that  language.  Doing  so  would  help  protect  the  inter- 
ests of  litigants,  who  in  most  cases  are  not  involved  in  making  such  decisions,  while 
at  the  same  time  allowing  for  the  courts  and  attorneys  to  employ  other  means  in 
those  instances  where  they  may  be  appropriate. 

Once  again,  I  appreciate  the  opportunity  to  present  this  testimony  today.  I  will 
be  happy  to  answer  any  questions  you  may  have.  Thank  you. 
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Attachment  A 


Tape  of  Nichols  hearing 
is  released,  but  it's  blanli 


BY  JOE  SVMCKARD 

Free  Press  Staff  Writer 

The  official  court  tape  recording  of 
an  extraordinary  secret  federal  hear- 
ing for  James  Nichols  was  found  to  be 
blank  when  it  was  unsealed  Thursday, 

U.S.  District  Court  officials  said 
they  assume  the  tape  recorder  was  not 
properly  activated  or  monitored  during 
the  hearing  Saturday  afternoon  before 
federal  Magistrate  Thomas  Carlson. 

The  tape  —  discovered  blank  after 
the  Free  Press  obtained  an  order  un- 
sealing it  Thursday  —  would  have 
been  the  only  record  of  the  hearing. 

The  public  was  kept  out  of  the 
courthouse  during  the  hearing,  and 
officials  have  refused  to  discuss  the 
proceedings  in  detail. 

Court  Clerk  David  Sherwood  said  a 
member  of  his  staff  checked  the  tape  to 
copy  it  Thursday  and  discovered  its 
condition. 

"This  is  very  embarrassing," 
Court  Administrator  John  Mayer  said. 
"It  has  happened  once  or  twice  before 
in  the  past  15  years,  but  never  in  a  case 
of  this  magnitude." 

Free  Press  attorney  Herschel  Fink 
said  it  underscores  the  constitutional 
requirement  that  the  courts  be  open. 

"It  is  this  type  of  situation  that  leads 
to  distrust  of  the  justice  system,"  he 
said.  "This  sounds  like  the  plot  line  for 
Oliver  Stone's  next  conspiracy  movie." 

He  said  the  foul-up  "plays  right  into 
the  hands"  of  those  who  see  a  massive 
federal  conspiracy. 

The  U.S.  Marshall's  office  has  said 
the  Saturday  hearing  was  closed  be- 
cause there  weren't  enough  officers 


working  to  proNnde  adequate  security. 
Nichols  was  being  held  as  a  material 
witness  in  the  Oklahoma  City  bombing. 

Sessions  before  magistrates  rou- 
tinely are  recorded  on  audiotape. 

Carlson  sealed  the  tape  Saturday  at 
the  U.S.  attorney's  request.  Marshal 
James  Douglas  said  the  sealed  tape  was 
kept  in  a  locked  evidence  vault  over  the 
weekend.  Sher\vood  took  the  tape 
Monday  to  Carlson  for  the  official 
sealing  order. 

Sher\vood  said  the  tape  was  re- 
turned to  his  office  the  same  day. 

When  the  Free  Press  obtained  an 
order  unsealing  the  tape,  the  clerk 
retrieved  it  from  his  vault.  The  cas- 
sette was  in  a  white  U.S.  Justice 
Department  envelope,  which  had  been 
sealed  and  the  flap  covered  with  tape. 

Shenvood  said  the  seal  was  intact 
when  he  opened  the  envelope.  There 
was  no  indication  of  a  problem  until  the 
tape  was  played,  he  said. 

Carlson  could  not  be  reached  for 
comment,  and  Nichols'  attorney  Mir- 
iam Siefer  did  not  return  calls. 

Dallas  Morning  News  attorney  Paul 
Watler,  who  argued  against  closed 
sessions  in  the  cases  of  several  people 
arrested  two  years  ago  at  the  Branch 
Da\idian  compound  in  Waco,  Texas, 
called  the  lack  of  a  transcript  amazing. 

"Some  of  the  people  involved  ex- 
press such  a  mistrust  of  federal  gov- 
ernment," he  said.  "Here's  an  instance 
where  a  branch  of  the  government  is 
not  abiding  by  federal  precedent.  It's 
ironic." 

Free  Press  Staff  Writer  Laurie  Ben- 
nett contributed  to  this  report. 
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The  Justice  Research  Institute 

The  Institute  (JRI)  is  nonpartisan  and  is  incorporated  under  the  nonprofit  corporation 
law  of  1988  in  the  Commonwealth  of  Pennsylvania.    Its  purposes  include  research, 
management  consultancy,  and  education  for  improving  the  administration  of  justice  in 
federal,  state,  and  foreign  justice  systems. 

Its  principals  have  provided  research  and  consultancies  to  numerous  justice  system 
entities  including  the  Federal  Judicial  Center,  the  congressionally  mandated  National 
Commission  on  Judicial  Discipline  and  Removal,  and  the  Judicial  Conference  of  the  United 
States  Committee  on  Long-Range  Planning.   The  Institute  has  also  contributed  to  the  work  of 
the  Carnegie  Commission  on  Science  and  Technology  in  Judicial  and  Regulatory  Decision 
Making,  and  the  National  Academy  of  Public  Administration. 

JRI  conducted  an  analysis  and  made  recommendations  respecting  cost  and  delay  in 
civil  litigation  in  the  United  States  District  Court  for  the  Southern  District  of  California  and 
the  District  Court  of  the  Virgin  Islands  of  the  United  States.'   The  Institute  also  recently 
assisted  the  senior  staff  oftlcers  of  the  Supreme  Court  of  the  United  States  in  developing  that 
institution's  first-ever  mission  statement  and  strategic  plan  for  operations. 

Staffed  by  MB.As  as  well  as  attorneys  and  former  court  executives,  the  primary 
consulting  focus  of  the  Institute  is  the  introduction  of  sound  business  practices  into  justice 
system  infrastructures.    The  applied  experience  and  expertise  of  its  principals  in  state  and 
federal  court  management  combine  to  make  the  Justice  Research  Institute  the  only 
organization  of  its  kind  in  the  United  States  with  researchers  who  also  have  had  successful 
hands-on  experience  in  court  systems. 

The  Institute  is  headed  by  William  K.  Slate,  II,  who  has  over  20  years  of  policy, 
management  and  research  experience  in  both  state  and  federal  courts.    An  attorney  with  an 
M.B.A.  from  the  Wharton  School  of  the  University  of  Pennsylvania,  Mr.  Slate  sen.'ed  as 
director  of  the  congressionally  chartered  Federal  Courts  Study  Committee,  which  undertook 
the  first  comprehensive  study  of  the  federal  court  system  and  its  relationship  to  state  courts  in 
the  history  of  the  nation. 


'Cost  and  delay  reductions  in  civil  litigation  were  mandated  by  Congress  in  the  Judicial 
Improvemeci.s  Act  of  1990.  codified  at  28  U.S.C.  §§  471  -  482. 
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Executive  Summary 

This  report  considers  the  principal  methodologies  employed  today  in  the  taking  of 
depositions,  namely,  an  official  court  reporter  utilizing  computer-aided  transcription  (CAT) 
and,  to  a  lesser  degree,  videotaping.   Its  focus  is  upon  the  accuracy  of  the  process,  and,  as 
noted  in  the  Introduction,  "accuracy"  is  not  one  dimensional. 

Principal  among  the  report's  findings  are  the  following: 

•  Accuracy  should  be  the  standard  for  selecting  a  deposition  methodology. 

Both  historically  and  at  the  present,  a  court  reporter  deposition  is  the  qualitative 
standard  for  accuracy  and  clarity.    A  court  reporter's  goal  is  verbatim 
transcription--that  is  the  federal  standard.    Videotaping  transcription,  by  contrast, 
has  sought  and  been  content  with  a  standard  based  on  the  concept  of 
"faithfulness,"  or  a  faithful  representation  of  what  was  said  at  a  legal  event. 

•  The  deposition  process  should  not  be  relegated  to  a  lesser  standard  than  other 
aspects  of  court  proceedings. 

It  should  not  be  lost  on  policymakers  considering  rules  related  to  depositions  that 
depositions  admitted  into  court  must  invariably  be  in  transcript  format;  trial  courts 
require  court  reporters  for  "important"  cases;  and  appellate  courts,  in  the  federal 
court  system,  and  almost  without  exception  in  state  court  systems,  will  not  permit 
videotapes  only  but  require  hard  copy  transcription. 

•  The  congressionally  mandated  Civil  Justice  Reform  Act  of  1990  requires 
United  States  district  courts  to  reduce  the  cost  of  civil  litigation. 

A  recent  cost-benefit  analysis  of  methods  of  taking  depositions  found  that  across- 
the-board  court  reporter  depositions  were  the  least  expensive  to  the  entire  system. 
It  would  be  in  conflict  with  the  Civil  Justice  Reform  Act  to  promulgate  a  rule 
which  would  increase  the  cost  of  civil  litigation  while  in  no  demonstrable  fashion 
enhancing  levels  of  accuracy. 

•  The  computer  character  of  a  CAT  deposition  is  compatible  today  with 
automated  courts  and  law  offices. 

Videotape  depositions  are  not  computer  compatible,  and  their  use  insures  that  cost 
will  be  increased  to  court  systems,  clients,  and  attorneys  while  forestalling 
systemwide  automation. 
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The  storage  life  of  videotapes  is  unknown  and  is  a  matter  of  concern  to 
federal  officials,  including  those  at  the  Library  of  Congress. 

Delay  in  the  transcription  of  a  videotape  raises  serious  questions  about  storage  life 
of  the  tape,  the  quality  of  the  tape  and  equipment  at  the  original  taping,  and  a 
substantial  increase  in  transcription  costs. 
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Introduction 

This  report  is  about  accuracy  in  the  process  of  taking  depositions.    Its  focus  is  upon  two 
methodologies,  namely,  court  reporter-prepared  depositions  utilizing  computer-aided 
transcription  and  videotaping.    While  audio  depositions  are  possible,  we  have  found  only  one 
instance  of  their  use.^ 

This  report  relies  on  empirical  research,  including  the  review  of  pertinent  statutes, 
cases,  treatises  and  studies,  and  also  upon  field  research  in  Alabama,  California  and  New 
Jersey  undertaken  by  JRI  in  1992  in  conducting  a  cost-benefit  analysis  of  the  cost  of 
depositions.    The  referenced  field  research  included  interviews  with  attorneys  in  government 
and  private  practice,  tape  transcribers,  court  reporters  and  videotape  operators.    The  1992 
Institute  study  is  the  sole  source  in  the  literature  of  an  examination  of  the  cost  and  qualitative 
considerations  of  the  deposition  process. 

As  indicated  in  this  report,  notions  of  accuracy  encompass  issues  beyond  definitions  and 
standards  to  include  the  integrity  of  the  storage  of  deposition  mediums;  the  time  required  for 
participants  to  review  a  deposition;  the  computer  compatibility  of  deposition  formats  with 
courts  and  law  offices;  and  even  costs  when  juxtaposed  with  a  prospect  of  policymakers 
encouraging  a  more  costly  method  which  brings  no  promise  of  enhanced  accuracy. 


'Although  a  1983  evaluation  of  audiotape  in  district  courts.  A  Comparative  Evaluation  of 
Stenographic  and  Audiotape  Methods  for  United  Slates  District  Court  Reporting,  by  J. 
Michael  Greenwood,  Julie  Horney,  M.  Daniel  Jacoubovitch,  Frances  B.  Lowenstein,  and 
Russell  R.  Wheeler,  Federal  Judicial  Center,  July  1983,  concluded  that  "given  appropriate 
management  and  supervision,  electronic  sound  recording  can  provide  an  accurate  record  of 
proceedings  at  reduced  costs  ...,"  that  report  received  formidable  criticism  of  its  statistical 
methodology  and  cost  analysis  from  no  less  an  authority  than  Coopers  and  Lybrand  (letter 
and  report  of  September  20,  1983).    That  report  concluded,  "In  terms  of  cost,  the  Federal 
Judicial  Center's  study  has  serious  shortcomings.    Until  these  are  corrected,  any  findings  on 
accuracy  will  not  demonstrate  the  cost  effective  feasibility  of  audio  recording  as  a 
replacement  for  the  current  functioning  court  reporting  system." 

It  is  also  particularly  noteworthy  that  although  audiotape  has  been  allowed  in  federal 
district  courts  since  1984,  according  to  the  Administrative  Office  of  U.S.  Courts,  as  of 
October  1991,  only  '3  active  judges  out  of  540  employed  a  full-time  operator  for  ER  record 
making.    Thus,  one  may  conclude  that  federal  judges  have  not  been  enthusiastic  in  embracing 
taping  methods  over  official  court  reporters. 


1.    Accuracy 

(a)  Dcnnition  of  Terms 

The  statute  governing  proceedings  in  United  States  district  courts  requires  that  they 
"shall  be  recorded  verbatim."^   The  dictionary  standard  of  verbatim  is  "word-for-word."^ 

The  statute  further  specifies  the  situations  in  which  transcripts  should  be  produced  from 
the  record  and  states  that  the  certified  transcript  "shall  be  deem&d  prima  facie  a  correct 
statement  of  the  testimony  taken  and  the  proceedings  had,"  and  hence  accurate.' 

Thus,  the  statute  calls  for  a  "verbatim  record"  and  for  a  transcript  that  is  "a  correct 
statement"  of  both  the  testimony  and  of  other  aspects  of  the  proceedings. 

Evaluations  of  alternative  techniques  for  court  record  making  (including  depositions) 
have  traditionally  used  accuracy  (of  the  record  and  the  transcript  made  from  it)  as  a  central 
evaluation  criterion.    Accuracy  "refers  to  the  legal  concept  of  a  verbatim  record,  and  it 
presupposes  that  what  a  court  reporter  does  is  record  word-for-word  what  was  said..."* 

The  importance  of  accuracy  in  court  proceedings  was  captured  by  the  following 

quotation  from  Judge  Levin  H.  Campbell,  former  chief  judge  of  the  First  Circuit  Court  of 

Appeals  and  former  chairman  of  the  Judicial  Conference  Subcommittee  on  Supporting 

Personnel.    His  statement  appears  in  a  letter  of  November  30,  1981,  to  William  J.  .Anderson 

of  the  General  Accounting  Office: 

"The  maintenance  of  a  record  of  proceedings  in  a  trial  court  is  absolutely 
essential  to  the  working  of  our  judiciary.   There  can  be  no  meaningful  right  of 
appellate  review  without  an  accurate  trial  record.    Our  aim,  therefore,  must 
not  be  just  to  report  court  proceedings  in  the  cheapest  possible  way  but  to  do 
so  in  the  way  best  calculated  to  advance  the  administration  of  justice. 
Electronic  sound  recording  may  eventually  prove  to  be  such  a  method.    But  if 
the  present  system  of  recording  court  proceedings  were  to  be  replaced  by  a 


'28  U.S.C.  §  753(b);  see  also  two  federal  cases  explaining  "accuracy":    U.S.  v.  Tavlor. 
607   F.2d  153  (1979)  and  U.S.  v.  Perkins.  498  F.2d,  1054  (1974). 

^Webster's  New  Collegiate  Dictionary. 

'28  U.S.C.  §  753B;  Federal  Courts  Improvement  Act  of  1982  §  401(a). 

^Videotaped  Trial  Records,  a  publication  of  the  National  Center  for  State  Courts,  p.  50 
(199Uj. 
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markedly  inferior  system,  the  financial  savings  would  be  vastly  outweighed  by 
devaluation  of  our  system  of  justice."' 

Historically,  court  reporters  using  stenographic  equipment  have  been  the  standard  for 
accuracy.  This  was  true  even  before  the  advent  of  computer-aided  transcription,  which,  as 
will  be  related  subsequently,  enhances  a  court  reporter's  level  of  accuracy. 

A  limited  number  of  " head-to-head "  encounters  between  stenographic  and  tape  methods 
(employing  the  use  of  a  tape  followed  by  a  transcriber  preparing  a  transcript)  have  occurred. 
When  they  did,  the  accuracy  of  court  reporters  inevitably  prevailed. 

In  a  1971  New  York  study,  several  days  of  the  same  court  proceedings  were  recorded 
by  stenographic  and  audiotape  methods.    A  subset  of  the  transcript  pages  produced  on  the 
basis  of  these  records  was  compared  for  accuracy.    The  committee  members  (judges, 
lawyers,  and  administrators)  stated,  among  other  things,  that  the  steno-based  transcripts  were 
more  accurate  and  that  the  audio-based  transcripts  more  often  omitted  complete  statements  of 
participants  and  misidentified  speakers  than  did  the  steno-based  transcripts.* 

In  1972,  Los  Angeles  Superior  Court  undertook  a  comparative  study  at  the  suggestion 
of  the  state  legislature.    Fifteen  days  of  proceedings  were  recorded  by  both  audiotape  and 
stenographic  methods.    Some  2,000  pages  of  transcripts  were  typed  on  the  basis  of  records 
produced  by  stenographic  and  audiotape  methods,  418  pages  of  which  were  subjected  to 
detailed  analysis.    Discrepancies  between  the  audio  and  steno-based  transcripts  were  checked 
against  the  sound  recordings.    The  researchers  found  that  the  steno-based  transcripts  "in  all 
but  two  tests  proceedings,  performed  with  a  higher  degree  of  accuracy  than  the  paralleled- 
tesled  reporting/recording  systems."' 


'General  Accounting  Office,  Federal  Court  Reporting  System  (1982). 

'The  commission  was  appointed  by  the  presiding  justices  of  the  appellate  divisions  of 
New  York's  first  and  second  judicial  departments.    See  Report  of  the  Committee  to  Evaluate 
Electronic  Recording  Techniques  (1971). 

'Superior  Court,  County  of  Los  Angeles.  Recording  and  Transcription  of  Los  Angeles 
Superior  Court  Proceedings  (1972). 
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As  a  part  of  a  1981  study  conducted  by  the  Utah  State  Court  Administrator's  office, 
one  trial  lasting  several  days  was  recorded  on  a  four-track  audiotape  recorder.    The  transcript 
was  produced  from  the  audiotape  and  compared  with  the  steno-based  transcript,  which  was 
the  standard  by  which  the  accuracy  of  the  audio-based  transcript  was  determined.    Those 
conducting  the  study  found  107  errors  and  omissions  in  the  audio-based  transcript  and 
concluded  that  the  "high  number  of  errors  appearing  in  the  study  sample  renders  the  record 
suspect  and  the  integrity  of  the  system  diminished.   Should  the  appellate  court  be  compelled 
to  base  its  decision  on  an  incomplete  and  unreliable  record,  it  would  have  to  do  so  on  less 
than  the  total  evidence  presented  at  trial  or  upon  conjecture  as  to  what  may  have  been."'° 

Lastly,  in  a  1992  cost-benefit  analysis  study  of  the  deposition  process  by  JRI  in 
Alabama,  California  and  New  Jersey,  all  attorneys  interviewed  agreed  that  a  court  reporter- 
prepared  deposition  is  the  qualitative  standard  for  accuracy  and  clarity  to  which  all  other 
methods  must  be  compared. 

(b)   Accuracy  vs  Faithfulness 

A  more  recent  assessment  of  video  recording"abandoned  notions  of  "accuracy"  because 

it  "...  proved  to  require  a  system  of  discrepancy  classifications  that  is  complex,  expensive  to 

undertake  and,  ultimately,  subjective."'^    In  lieu  of  accuracy  comparisons,  video  proponents 

have  substituted  "faithfulness."" 

"The  concept  of  a  faithful  representation  of  what  was  said  or  experienced  at 
the  legal  event  is  the  genuine  distillation  of  the  true  meaning  of  the  verbatim 
record..."''' 


"*The  results  of  this  lest  were  reported  in  a  January  25,  1982,  memorandum  from 
Richard  V.  Peay,  Utah  State  Court  Administrator,  to  Utah  Senator  Kay  Cornaby  of  the  Joint 
Executive/Judicial  Appropriation  Subcommittee  on  "Studies  Regarding  Shorthand  Reporters 
in  the  Utah  District  Court." 

"Videotaped  Trial  Recordings,  a  publication  of  the  National  Center  for  State  Courts, 
p.51  (1990). 

"Ibid. 

"Ibid. 

•^bid. 
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On  their  face,  the  terms  "accuracy"  and  "faithfulness"  are  not  synonyms.    Indeed,  it  is 
an  oxymoron  to  suggest  that  accuracy  of  a  proceeding  is  reflected  in  the  distillation  of  the 
true  meaning  of  the  verbatim  record.    This  is  not  the  standard  for  court  reporter-prepared 
depositions. 

A  methodology,  such  as  video,  which  relies  on  "faithfulness,"  as  contrasted  with 
"accuracy,"  suggests  a  diminution  of  standards;  and  as  the  "faithfulness"  definition 
indicates,  a  "...  distillation  of  the  true  meaning  of  the  verbatim  record"  is  not  "accuracy"  in 
terms  of  a  verbatim,  word-for-word  transcription. 

(c)   Standards  to  Ensure  Accuracy 

A  number  of  important  foundation  questions  related  to  accuracy  must  be  addressed  by 
decision  makers  respecting  performance  standards  employed  in  the  use  of  stenographic  or 
videotape  deposition  methodologies.    Court  reporters  employing  computer-aided  transcription 
(CAT)  in  a  competitive  market  place  must  exhibit  proficiencies  and  certification  standards  in 
order  to  qualify  and  compete  for  deposition  business."   By  contrast,  videotape  operators  have 
no  standards  for  the  equipment  to  be  utilized,  nor  the  setting  in  which  videotapes  will  be 
recorded.    Also,  there  are  no  judicial  or  governmental  standards  for  proficiency  of  video 
operators.    Similarly,  transcribers  who  will,  when  needed,  prepare  a  transcript  from  a 
videotaped  deposition  are  unregulated." 

Instances  of  videotape  equipment  failure  and  defective  tapes  in  court  and  under 
controlled  conditions  are  numerous.'"'   These  facts  raise  serious  questions  about  opportunities 


"The  author  of  a  National  Center  for  State  Courts  report  on  videotaping  summarizes  the 
views  of  Professor  Saari  by  observing  "The  union  of  understanding  between  court  reporter 
and  lawyer  about  what  is  relevant  to  the  record  is  central  to  Saari's  argument  that  court 
reporters,  like  lawyers,  are  professionals.,"  Videotape  Trial  Records,  p.  96  (1990). 

''We  have  found  no  certification  boards  on  standards  for  transcribers. 

'''In  a  1992  study,  a  Kentucky  court  administrator  despaired  that  a  problem  with 
videotaping  was  that  "...  the  courtroom  monitor  frequently  does  not  know  when  a  breakdown 
is  occurring.    Thus,  some  days  we  may  have  pictures  without  sound,  and  on  other  days, 
sound  without  clear  pictures  ..."  Court  Reporting  Technologies:    A  Cost-Benefit  Analysis 
and  Qualitative  Assessment.  JRI,  p.  22  (1992). 
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for  equipment  failures  in  lawyers'  offices  and  the  impact  on  the  justice  system  when  there  is 
a  delay  between  videotaping  and  transcription. 

Also,  the  integrity  and  accuracy  of  the  record  being  produced  is  more  likely 
compromised  by  the  involvement  of  multiple  parties,  i.e.  a  videotape  operator  and  a 
transcriber"  as  contrasted  with  one  individual  both  taking  down  and  preparing  a  transcript 
based  upon  computer-aided  technology  and  the  reporter's  own  built-in  CAT  dictionary. 

In  addition,  because  the  CAT  methodology  records  the  words  in  writing  simultaneous  to 
their  being  spoken,  produces  an  instantaneous  unedited  hard  copy  transcript,  with  the 
proceedings  being  stored  on  a  computer  disk  for  further  use  by  attorneys  and  judges,  the 
process  is  self-contained,  and  the  integrity  and  accuracy  of  depositions  is  greatly  enhanced. 

It  is  acknowledged  universally  that  the  computer  is,  and  will  be,  the  center-piece  for 
information  transmission  woridwide.    Law  offices,  courts  and  government,  at  all  levels,  are 
increasingly  being  computerized.    Thus,  it  is  important  for  policymakers  not  to  encourage  the 
use  of  systems  which  will  forestall  or  impede  the  computerization  of  court  record  making, 
stunting  opportunities  for  system  advancement  compatible  with  other  branches  of  government 
and  the  private  sector,  and  actually  costing  government  and  the  public  more  money  over 
time. 

Also,  a  CAT  deposition  is  readily  usable  today  as  a  component  of  a  computer-integrated 
courtroom  (CIC).    The  emergence  and  growth  of  CIC  courtrooms  is  taking  place  in  both 
state  and  federal  court  systems. 

2.    The  Deposition  Process 

The  practice  of  deposing  witnesses  and  the  reliance  upon  the  deposition  in  the 
settlement  or  progress  of  a  case  essentially  is  manifest  in  one  of  two  scenarios:    (1)  the 


"The  problems  for  transcribers  relying  on  tapes  is  highlighted  by  a  statement  printed 
here  in  its  entirety  from  the  chief  of  reporting  services  in  New  Jersey  to  transcribers:  "The 
terms  'indiscernible'  and  'inaudible'  can  no  longer  be  used  in  Superior  Court  transcripts. 
Transcribers  must  listen  to  each  track  of  the  tape  until  they  can  discern  what  was  said.    The 
only  exception  to  this  is  that  the  term  'indiscernible'  may  be  used  when  it  is  clear  something 
was  said  that  is  part  of  the  record  and  no  track  recorded  it."    Superior  Court  of  New  Jersey, 
Appellate  Division,  Unpublisiied  memorandum  to  transcribers  (dated  October  2,  1991). 
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deposition  is  taken,  is  utilized  by  the  parties  for  settlement  or  trial  preparations  and  is  not 
introduced  at  trial;  (2)  the  same  process  is  replicated,  and  the  deposition  is  introduced  at 
trial. 

In  studies  conducted  by  the  Institute  within  the  past  12  months  as  referenced  earlier,  the 
deposition  process  was  examined  in  the  states  of  Alabama,  California,  and  New  Jersey. 
Attorneys  were  interviewed  who  practice  in  both  federal  and  state  courts.    Although 
videotape  depositions  were  infrequently  employed,  they  were  never  introduced  into  court  in 
any  of  the  jurisdictions  without  an  accompanying  printed  transcript."  Thus,  the  reality  is 
that  if  a  deposition  is  going  to  be  used  in  court,  it  will  be  transcribed.    One  could  therefore 
conclude  that  the  use  of  deposition  methods  other  than  by  a  court  reporter  using  CAT  places 
one  in  a  kind  of  "Russian  roulette"  where  one  is  wagering  on  the  odds  that  a  deposition  will 
not  be  used  at  trial. 

Even  when  a  deposition  is  not  introduced  in  court,  if  it  is  going  to  be  utilized  it  must  be 
reviewed.    If  review  time  of  a  videotape,  as  even  videotape  proponents  acknowledge,  takes 
three  to  four  times  longer  than  reviewing  a  transcript,  then  opportunities  for  error  and 
inaccurate  conclusions  are  increased. ■^°   Quite  obviously,  additional  review  time  results  in 
additional  charges  and  costs  to  clients. 


"Attorneys  in  Alabama  reported  that  for  reasons  which  are  inexplicable,  a  practice 
commenced  of  videotaping  physicians'  depositions.    Attorneys  in  California  (in  private 
practice  and  in  government)  advised  that  videotaping  was  frequently  employed  as  an 
intimidating  tactic. 

'"In  discussing  "ease  of  review,"  the  National  Center  for  State  Couris'  study  on 
videotaping  found,  "The  fact  that  a  videotaped  record  is  more  difficult  to  review  is  obvious 
to  anyone  who  compares  the  two  experiences,  and  no  conclusion  from  the  evaluation 
emerged  as  cleady  as  this  one:    attorneys  and  judges  do  not  like  to  work  with  the  tape 
routinely,  and  there  is  neariy  universal  agreement  that  it  is  more  time-consuming  to  work 
with  a  videotape  than  with  a  written  transcript.."  Videotaping  Trial  Records,  p.  54  (1990). 
Also,  see  The  Cost  of  Depositions:    A  Cost-Benefit  Analysis,  at  p.  9,  JRI  (1992)  where 
transcribers  and  court  reporters  advised  that  "...  when  a  transcript  is  prepared  after  the  fact 
(i.e.,  sometime  after  taking  a  videotape),  the  cost  of  transcribing  from  a  playback  machine 
can  doujle  or  triple  the  cost  of  the  deposition." 
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3.  The  Storage  of  Tapes,  Hard  Copy  and  ASCII  Disks 

The  "future"  accuracy  as  related  to  the  long-term  life  and  dependability  of  videotapes  is 
literally  unknown.  The  National  Archives  and  the  Library  of  Congress  are  studying  the 
issue,  but  no  credible  source  (the  only  exception  is  vendors)  is  willing  to  even  venture  a 
qualifying  estimate  of  the  life  of  a  tape.  It  is  known  and  documented  that  tapes  become 
brittle  and  "bleed  through"  unless  kept  in  climate  controlled  conditions,  free  of  dust  and 
humidity.  In  an  earlier  study  conducted  by  the  Institute,  it  was  documented  that  tapes  are 
usually  kept  on  open  shelves  or,  at  best,  in  metal  filing  cabinets. 

In  contrast,  the  hard  copy  life  of  depositions  substantially  exceeds  the  ten  years  required 
in  most  jurisdictions  for  court  reporters  to  retain  their  case-related  notes  and  materials. 
Additionally,  today  attorneys  may  opt  for  an  ASCII  disk  (computer  compatible)  in  addition  to 
or  in  lieu  of  hard  copy.    As  indicated  earlier,  the  computer  compatibility  of  an  ASCII  disk, 
in  concert  with  its  having  been  contemporaneously  transcribed,  underscores  the  integrity  and 
accuracy  of  the  document. 

4.  The  Ultimate  Need  for  a  Transcript  at  Trial  and  on  Appeal 

The  importance  and,  indeed,  the  requirement  for  transcripts  and  the  involvement  of 
court  reporters  at  trial  and  the  requirement  of  transcripts  on  appellate  revies<.'  should  not  be 
lost  on  policymakers  contemplating  related  rules  changes: 


Proponents  of  options  other  than  court  reporters  invariably  acknowledge  that  court 
reporters  should  be  available  for  "important  civil  cases  and  criminal  trials."    This 
was  yet  again  acknowledged  in  the  1991  Supreme  Court  Report  of  the  State  of  New 
Jersey  where  the  report  called  for  the  use  of  other  methods,  but  said  that  official 
court  reporters  should  continue  to  make  the  record  in  "...  capital  cases,  most  jury 
trials,  and  some  exceptional  non-jury  trials  ..." 

As  to  appellate  review,  both  federal  and  state  intermediate  and  supreme  courts,  with 
very  few  exceptions,  require  a  hard  copy  transcript  of  all  proceedings  under  review. 
Every  federal  circuit  and  state  supreme  courts  in  New  Jersey,  Michigan  and  most 
other  states  have  such  a  requirement. 

A  chairman  of  the  Civil  Rules  Subcommittee  of  the  Judicial  Conference  of  the 
United  States  acknowledged  in  a  May  1,  1992,  letter  to  the  chairman  of  the 
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Standing  Committee  on  Rules  of  Practice  and  Procedure  that  "none  of  the  published 
amendments  has  received  a  larger  number  of  objections  than  the  proposal  relieving 
parties  from  the  necessity  of  obtaining  court  approval  or  agreement  of  other  parties 
as  a  condition  to  taking  depositions  by  non-stenographic  means."   The  chairman 
goes  on  to  say,  however,  that  any  objections  to  the  proposed  amendments  have  been 
adequately  dealt  with  because  new  Rule  30(b)(4)  permits  "...  other  parties  to 
arrange  for  a  stenographic  transcription  if  they  choose  to  do  so  and  require  a  party 
proposing  to  use  video  or  audio  recordings  at  trial  to  prepare  and  furnish  to 
adversaries  and  the  court  a  transcript  of  the  portions  to  be  offered."   Thus,  once 
again,  the  importance  and  value  of  transcripts  is  underscored. 

In  the  face  of  facts  disclosing  that  depositions  admitted  at  trial  are  required  to  be  in 
written  transcription  format;  court  reporters  preparing  transcripts  are  required  for  all 
"important"  cases;  and  appellate  and  supreme  courts  invariably  require  hard  copy  transcripts 
and  do  not  permit  videotapes,  the  question  immediately  arises  as  to  why  the  taking  of 
depositions  should  be  relegated  to  a  lesser  standard,  and  does  the  differentiation  in  practices 
suggest  that  accuracy  and  accessibility  are  important  at  the  trial  and  appellate  levels,  but  are 
any  less  an  issue  at  the  pretrial  stage.    In  view  of  the  increasing  importance  of  the  settlement 
of  cases  in  light  of  growing  civil  caseloads,  accurate  and  accessible  depositions  would  appear 
10  take  on  heightened  importance  in  the  civil  justice  arena. ^' 

5.    The  Cost  of  Depositions 

In  1992,  the  Justice  Research  Institute  conducted  a  cost-benefit  analysis  study  and 
constructed  cost-benefit  analysis  models  for  depositions  by  audio,  video  and  court  reporter. 
The  models  considered  depositions  taken  but  not  used  in  court,  depositions  introduced  at  trial 
with  a  transcript,  and  also  the  rare  instance  when  a  deposition  was  introduced  at  trial  without 
a  transcript.    Cost-benefit  analysis  models  revealed  that  the  cost  of  recording  a  deposition  by 
a  court  reporter  using  computer-aided  transcription  is  the  least  costly  method  across  the 


''In  regard  to  the  videotaping  of  depositions,  a  proponent  of  videotaping  in  a  published 
California  CLE  article  was  frank  to  say,  "Videotaping  without  a  court  reporter  present  raises 
problems.   There  is  still  no  good  way  to  rapidly  review  a  videotape,  to  edit  it,  or  to  present 
it  to  the  court  for  motions.    In  my  opinion,  videotaping  should  always  be  accompanied  by  a 
stenographic  record.,"  "Trial  Run,  the  Videotape  Revolution,"  12  CEB  CIV  LR.  p.  190 
(August  1990). 
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board.   This  is  true  whether  the  deposition  is  taken  and  the  case 

settles,  or  whether  a  transcript  is  subsequently  made  from  a  videotape  or,  even  in  the  rare 

instance,  where  a  videotape  is  utilized  without  a  transcript  in  court." 

Thus,  the  case  established  quantitatively  of  a  lower  cost  for  court  reporter  (CAT) 
depositions  is  fully  compatible  with  the  theme  and  import  of  the  Civil  Justice  Reform  Act  of 
1990.   That  congressional  legislation  admonished  the  judicial  branch  to  fashion  methods  and 
procedures  which  would  bring  about  a  reduction  in  the  cost  of  civil  litigation.   Thus,  it 
would  seem  contrary  to  other  cost  reduction  initiatives  within  the  third  branch  to  promulgate 
a  rule  of  practice  and  procedure  which  would,  in  fact,  increase  the  cost  of  civil  litigation. 

Additionally,  the  time  consumed  by  intermediate  appellate  court  and  supreme  court 
judges,  central  legal  staff,  personal  law  clerks  and  private  practitioners  in  reviewing 
videotape  records  on  appeal  is  substantial.    Lawyers  are  trained,  whether  on  traditional  hard 
copy  or  through  computer  screens,  to  read  quickly  the  written  word.    By  contrast,  the 
forwarding  and  reversing  of  videotapes  and  the  attempt  to  follow  tape  logs  of  widely  varying 
accuracy  and  style  results  in  an  inordinate  time  consumption  and  expense  to  the  system. 
Estimates  from  appellate  judges  and  lawyers  indicate  that  the  time  required  to  review  on  a 
videotape  is  tripled  or  quadrupled  over  review  of  a  written  transcript. 

Also,  if  the  use  of  videotape  depositions  is  encouraged,  then  court  systems  must  be 
prepared  to  purchase  playback  equipment  for  all  justice  system  participants,  including  trial 
judges,  appellate  judges,  public  defenders,  corrections  officials,  and  clerks'  office  personnel. 
To  note  just  one  figure  in  these  regards,  the  cost  of  video  equipment  for  a  nine-judge 
intermediate  appellate  court  today  approximates  $32,000.    Plaintiffs  and  defense  attorneys 
must  also  purchase  equipment  and  tapes  if  the  video  process  is  employed. 


"As  to  the  cost  of  depositions  not  used  in  court,  the  relative  costs  were  S795  for  a  court 
reporter  and  S  1,9 10  for  videotape.    For  a  deposition  introduced  at  trial,  the  costs  were  S795 
for  a  court  reporter  and  S1580  for  video.   The  Cost  of  Depositions:    A  Cost-Benefit 
Analysis.  JRl,  pp.  11  -  15  (1992). 
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6.    Conclusions 

Our  analysis  of  the  issues  concerning  deposition  methodologies  by  court  reporters 
utilizing  CAT  or  videotaping,  and  our  review  of  the  literature  and  the  earlier  referenced  field 
studies,  lead  us  to  the  following  conclusions: 

•  Accuracy  should  be  the  standard  for  selecting  a  deposition  methodology.    Both 
historically  and  at  the  present  a  court  reporter  deposition  is  the  qualitative  standard 
for  accuracy  and  clarity.    A  court  reporter's  goal  is  verbatim  transcription-that  is 
the  federal  standard.    Videotaping  transcription  by  contrast  has  sought  and  been 
content  with  a  standard  of  the  concept  of  "faithfulness,"  or  a  faithful  representation 
of  what  was  said  at  a  legal  event. 

•  It  should  not  be  lost  on  policymakers  considering  rules  related  to  depositions  that 
depositions  admitted  into  court  must  invariably  be  in  transcript  format;  trial  courts 
require  court  reporters  for  "important"  cases;  and  appellate  courts,  in  the  federal 
court  system,  and  almost  without  exception  in  the  state  court  systems,  will  not 
permit  videotapes  but  require  hard  copy  transcription.    The  deposition  process 
should  not  be  relegated  to  a  lesser  standard. 

•  The  Civil  Justice  Reform  Act  of  1990  promulgated  by  the  Congress  directed  United 
States  district  courts  to  fashion  rules  and  processes  for  reducing  the  cost  of  civil 
litigation.    A  recent  cost-benefit  analysis  of  methods  of  taking  depositions  found  that 
across  the  board  court  reporter  depositions  were  the  least  expensive  to  the  entire 
system.    It  would  be  in  conflict  with  the  Civil  Justice  Reform  Act  to  promulgate  a 
rule  which  would  increase  the  cost   of  civil  litigation  while  in  no  demonstrable 
fashion  enhancing  levels  of  accuracy. 

•  Delay  in  the  transcription  of  a  videotape  raises  serious  questions  about  storage  life 
of  the  tape,  the  quality  of  the  tape  and  equipment  at  the  original  taping,  and  the 
substantial  increase  in  transcription  costs. 

•  It  is  intuitive  that  multiple  players  in  the  deposition  process,  i.e.,  a  videotape 
operator  and  a  transcriber,  enhance  the  likelihood  of  error,  "unintelligibles",  and 
"inaudibles." 

•  The  computer  character  of  a  CAT  deposition  is  compatible  today  with  automated 
courts  and  law  offices.    Videotape  depositions  are  not,  and  their  use  insures  that 
cost  will  be  increased  to  court  systems,  clients,  and  attorneys  while  forestalling 
systemwide  automation. 
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weniy-five 

>ears  ago,  the 

reporter  was 

known  as  the 

"silent  man" 

in  the  court- 
room, the  unobtrusive  tap- 
per of  keys  whose  job  wa-^  to 
prescr\'e  verbatim  what  peo- 
ple said  during  a  proceeding. 
Today,  the  "silent  man"  is 
almost  90  percent  likely  to 
be  a  woman,  which  alone 
introduces  new  possibilities 
for  the  way  the  profession  is 
perceived.  And  while  silence 
may  still  be  a  prevailing 
trait,  many  other  aspects  of 
the  job  have  changed  be- 
sides the  gender  of  most  of 
its  practitioners. 

Reporters    have    been 
technology  leaders  in  the 
legal  system  for  the  past 
decade  and  more.    Com- 
mercial use  of  computer- 
aided  transcription,  or  C.\T. 
is  more  than  20  years  old. 
As  far  back  as  ten  years  ago 
a  majority  of  reporters  al- 
ready were  using  CAT  to 
capture  the  spoken  word  in  a  com- 
puter-compatible format  that  cuuld  be 
searched  for   keywords  and  phrases, 
entered  into  litigation  support  dal.] 
bases  and  telecommunicated.  Re 
porters  were  computerized  long  before 
most  of  the  court  systems  and  a 
neys  they  ser\c 

Technolog)'  has  presented  reporters 
and  their  customers  with  a  whole  new 
range  of  services  in  addition  to  basic 
transcript  production.  Compressed 
transcripts.  inde.\es  and  concordances, 
realtime,  and  imaging  ha\e  been  added 
to  the  reporter's  repertoire.  Some  of 
these  activities  involve  doing  old  things 
in  new  ways.  But  another  part  of  the 
emerging  role  of  reporters  consists  of 
doing  new  things  This  realization  has 
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led  reporters  to  begin  rethinking  what 
they  do  and  what  services  they  pronde. 


WHAT  A   REPORTER 
REALLY  DOES 

Reporters  are  experts  at  gathering  in- 
formation and  preserving  it  in  formats 
thai  arc  quickly  accessible  and  readily 
usable.  They  are  transmodalists.  captur- 
ing thought  as  expressed  by  ephemeral 
speech  and  converting  it  into  text  that 
can  be  read,  searched  and  studied. 

Most  reporters  apply  this  skill  in  a 
law-related  setting  —  in  court  or  a  de- 
position —  and  they  have  harnessed 
technology  to  do  so  in  new  and  innova- 
tive ways.  For  example,  many  reporters 
offer  transcripts  on  computer  disks  as 
well  as  on  paper.  Many  can  provide 
transcripts  in  condensed  formats.  A 
growing  number  offer  instant  access  to 
the  transcript  on  computer  screens 
during  the  proceeding.  Some  reporters 
may  provide  uncertified  notes  at  the 
end  of  a  days  proceeding  to  help  coun- 
sel prepare  lor  the  next  day.  Other  re- 
porters have  adapted  technology  and 
their  skills  to  such  uses  as  providing  in- 
stant voice-to-iext  for  meetings  and  li\ 
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television  programs  for  the 
benefit  of  persons  with  im- 
paired hearing,  a  service 
known  as  captioning. 

In  1992-93.  Hay  Manage- 
ment Consultants,  under  a 
grant  from  the  .National 
Court  Reporters  Founda- 
tion, analyzed  the  work  of 
the  entry-level  official  court 
reporter  and  compared  it  to 
the  skill  and  complexity  of 
such  jobs  as  computer  pro- 
grammer, accountant  and 
nurse.  The  Hay  study  went 
on  to  make  a  point  that 
many  reporters  failed  to  no- 
tice about  their  work:  Al- 
though virtuallv  all  court 
systems  have  one  title  — 
court  reporter  —  and  make 
pay  distinctions  only  for 
longevity,  in  fact  the  uni- 
verse of  coun  reporters  can 
be  divided  along  distinct 
classificaiicns.  The  Ha\ 
study  identified  four  sepa- 
rate job  levels: 

1 .   The  entry-level  re- 
porter who  IS  able  to  take 
and  transcribe  the  record 
under  super\ision; 

2.  The  skilled  reporter  who  has  the 
speed  and  knowledge  to  take  complex 
cases  accurately; 

3.  The  experienced  reporter  who  is 
able  to  assist  court  officials  to  organize 
and  use  information  in  the  record: 

4.  The  seasoned  reporter  who  is 
able  to  use  information  in  the  record 
and  personal  experience  in  the  court- 
room to  assist  and  advise  court  offi- 
cials, including  judges. 

The  study  identified  four  end  results 
that  all  reporters  are  responsible  for; 

•  A  verbatim  shorthand  record  of 
legal  proceedings; 

'  Accurate  transcripts  of  proceed- 
ings in  the  format  directed  by  the  court: 

•  Timely  distribution  of  the  official 
transcript  to  the  court  and  other  inter- 
ested parties; 

•  Careful  maintenance  of  files  and 
records. 

Hay  also  identified  additional  end 
results  for  which  reporters  would  be- 
come responsible  as  they  move  up  the 
ladder  of  skill  and  experience: 

•  Accurate  realtime  captioning  of 
the  record  in  courtrooms  that  are 
equipped  with  computer  monitors: 
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•  Application  of  computer  technol- 
ogy to  code  and  cross-reference  the  of- 
ficial record: 

•  Assistance  to  end  users  to  obtain 
specific  references  from  the  record; 

•  Instruction  and  guidance  in  the 
use  of  computer  equipment  and  soft- 
ware programs  to  access  information 
from  the  official  record; 

•  Assistance  to  the  judge  and  coun- 
sel regarding  administrative  and  proce- 
dural matters. 

Although  the  Hay  study  focused  on 
official  court  reporters,  the  analysis  also 
pertains  to  freelance  reporters,  who 
provide  comparable  end  results  in  de- 
position settings  for  attorneys  and  their 
support  professionals. 

THE   HIDDEN   NATURE   OF 
A   REPORTER'S  WORK 

The  job  of  court  reporter  actually 
consists  of  two  jobs.  There  is  the  part 
most  law-related  professionals  are  fa- 
miliar with,  which  consists  of  taking 
down  what  people  say  in  a  deposition 
or  a  trial.  The  other  pan  of  the  job  is 
hidden:  It's  the  part  that  begins  when 
the  attorney  says  to  the  reporter.  "I'd 
like  a  copy  of  the  transcript."  By  the 
agreed-on  date,  the  transcript  is  deliv- 
ered. But  what  happens  in  between? 
Here  is  a  synopsis  of  the  steps  that  go 
into  producing  a  transcript. 

1.  Translation.  This  refers  to  con- 
verting sienotype  notes  into  text.  Before 
the  advent  of  computer-aided  tran- 
scription, translation  took  place  in  the 
brain  oflhe  transcriber  as  he  or  she  dic- 
tated from  shorthand  notes  for  later 
uping.  or  t>ped  directly  from  the  notes. 
With  CAT,  translation  is  performed  by  a 
computer  program. 

2.  Editing.  After  the  notes  are  trans- 
lated, the  reporter  or  employee  of  the  re- 
porter (often,  a  scopist)  reviews  the 
translation  for  completeness.  If  a  steno- 
n-pe  note  does  not  have  a  match  in  the 
reporter's  CAT  dictionary  during  the 
translation  process,  it  will  appear  on  the 
computer  screen  in  stenor\pe  form.  The 
reporter  or  scopist  updates  the  reponer's 
dictionary  to  include  these  untranslated 
words  and  other  problems  such  as  mis- 
translates, where  the  computer  program 
selects  a  uTong  form  of  a  word. 

3.  Research.  An  important  part  of 
creating  an  accurate  transcript  is  re- 
searching items  that  are  ambiguous. 
This  includes  spellings  of  names  that 


were  not  obtained  at  the  time  the 
record  was  made;  citations:  unfamiliar 
or  technical  terms,  which  in  many 
fields  of  specialty  are  similarly  spelled 
and  pronounced  but  have  vastly  differ- 
ent m>;anings:  and  other  specific  refer- 
ences that  need  to  be  clarified. 

4.  Printing.  With  the  translation 
and  research  completed,  the  reporter  or 
scopist  prints  a  draft  of  the  transcript. 

5.  Proofing.  Careful,  thoughtful  and 
thorough  proofing  is  an  indispensable 
quality'  control  step.  Most  reporters  do 
all  their  own  proofing;  some  hire  profes- 
sional proofers  for  the  first  proofing  and 
then  do  a  final  proofing  themselves. 

6.  Correcting  Any  problems  discov- 
ered by  proofing  are  fixed  before  the 
transcript  is  printed  in  final  form. 

7.  Producing  indexes  and  concor- 
dances. These  ancillary  products  are 
made  available  by  the  computerization 
of  the  reporting  process,  and  they  are 
becoming  increasingly  popular  with  at- 
torneys. 

8.  Duplicating,  collating  and  bind- 
ing. The  reporter  at  this  point  becomes 
a  publisher,  reproducing  and  assem- 
bling the  needed  number  of  copies  of 
the  transcript  and  placing  the  docu- 
ment in  a  durable  binder. 

9.  Certincation.  To  be  filed  with  a 
motion  or  an  appeal,  the  transcript  in 
most  jurisdictions  must  be  certified  as 
being  complete,  true  and  accurate.  Cer- 
tification is  backed  by  reputation  and, 
in  many  jurisdictions,  the  reporter's  li- 
cense, and  it  guards  against  multiple 
versions  of  the  proceedings  from  enter- 
ing circulation. 

10.  Delivery/filing.  This  final  step 
may  include  using  a  local  courier  or 
overnight  delivery  service. 

As  mentioned.  Hay  Management 
Consultants  identified  several  activities 
engaged  in  by  reporters  that  contribute 
to  distinctions  among  the  job  levels  of 
different  reporters.  Many  of  these  ad- 
ministrative or  management  responsi- 
bilities support  the  specific  steps  in  the 
transcription  process  discussed  above. 
They  include: 

•  Hiring  and  training  new  reporters 
and  support  personnel.  Reporters  often 
employ  support  personnel  to  help  them 
with  transcript  and  office  tasks.  Free- 
lance reporting  agencies  are  most  obvi- 
ously involved  in  this  sort  of 
management  activity;  but  official  court 
reporters  also  may  hire  sec  lists  to  as- 
sist with  producing  transcripts. 


•  Purchasing  equipment  and  sup- 
plies. Work  space,  equipment  and  sup- 
plies all  cost  money  and  require 
attention  to  maintain.  Reporters  espe- 
cially need  to  monitor  the  constant 
changes  to  computers  and  the  special- 
ized programs  that  reponers  use. 

•  Balancing  workloads.  To  properly 
produce  a  certified  transcript,  the  re- 
porter spends  a  significant  amount  of 
time  outside  of  court  or  the  deposition 
room  for  each  hour  the  proceeding 
lasts.  And  it  is  not  unusual  —  in  fact  it  is 
normal  —  for  a  reporter  to  have  no 
transcript  orders  pending  for  a  period 
of  time  and  then  get  three  orders  in  two 
days.  The  uneven  flow  of  transcript  re- 
quests regularly  challenges  a  reporter's 
ability  to  prioritize,  and  often  disrupts 
both  business  and  personal  plans  on 
short  notice. 

•  Financial  recordkeeping.  The  job 
of  prodding  transcripts  is  like  any  other 
small  business  operation.  Freelance  re- 
porters and  official  coun  reporters  han- 
dle deposits,  invoicing  and  collections: 
track  their  income  and  expenses  for 
equipment,  support  staff,  etc.:  and  file 
quarterly  income  tax  returns  on  their 
transcript  income. 

CONCLUSION 

Technology  has  created  new  applica- 
tions, such  as  television  captioning,  for 
reporting  skills,  but  most  coun  reporters 
continue  to  work  in  the  legal  system  as 
either  official  reponers  in  court  or  as 
deposition  reporters.  The  nature  of 
their  job  does  not  permit  the  same  style 
or  degree  of  interaction  that  other  law- 
related  professions  have,  which  has  led 
to  misperceptions  of  what  the  reporter's 
job  entails.  The  purpose  of  this  paper 
has  been  to  explore  what  reporters  do. 
in  the  hope  that  it  will  lead  to  a  better 
understanding  of  their  work  and.  thus, 
enhance  their  working  relationships 
with  members  of  other  law-related 
professions.  ■ 
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Mr.  MooRHEAD.  Mr.  Gross. 

STATEMENT  OF  NEAL  R.  GROSS,  PRESffiENT,  NEAL  R.  GROSS 
&  CO.,  INC,  AND  VICE  CHAIRMAN,  GOVERNMENT  RELATIONS 
COMMITTEE,  AMERICAN  ASSOCIATION  OF  ELECTRONIC  RE- 
PORTERS AND  TRANSCRIBERS 

Mr.  Gross.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee, thank  you  very  much  for  the  opportunity  to  testify. 

My  name  is  Neal  Gross  and  I  am  speaking  today  as  a  taxpayer, 
president  and  owner  of  a  small  business  court  reporting  and  tran- 
scription company  using  electronic  audio  equipment  in  all  50 
States,  and  officially  as  vice  chairman  of  the  Government  Relations 
Committee  of  the  American  Association  of  Electronic  Reporters  and 
Transcribers. 

I  am  here  to  express  our  association's  strong  opposition  to  H.R. 
1445,  which  proposes  to  eliminate  the  current  free  market  in  court 
reporting  services.  We  oppose  this  proposed  legislation  for  at  least 
four  specific  reasons,  and  I  will  be  brief.  No.  1,  is  jobs. 

H.R.  1445,  which  eliminates  sound  and  sound  and  visual  elec- 
tronic court  reporting  is  a  direct  threat  to  our  livelihood  without 
any  justification.  Under  the  present  Federal  Rules  of  Civil  Proce- 
dure, rule  30(b),  electronic  court  reporters  have  demonstrated  their 
excellence  in  providing  depositions  in  the  Federal  courts.  In  our  in- 
dustry a  substantial  number  of  employees,  as  well  as  business  own- 
ers, are  women.  And  with  few  exceptions,  all  electronic  court  re- 
porting companies  are  small  businesses. 

The  unnecessary  hardship  that  this  rule  change  brings  would  fall 
disproportionately  on  women,  many  of  whom  are  single  mothers 
who  work  part-time  and  small  businesses,  and  especially  women- 
owned  small  businesses. 

No.  2,  higher  costs.  By  restricting  competition  in  the  court  re- 
porting market,  H.R.  1445  will  increase  the  cost  to  taxpayers  of  the 
operation  of  the  Federal  courts,  as  well  as  increase  the  costs  of  liti- 
gation for  the  Justice  Department,  other  government  agencies  that 
litigate  in  Federal  court,  and  for  the  public.  Both  the  Government 
and  the  public  would  be  forced  to  pay  higher  prices  charged  by 
stenographic  court  reporters. 

Pursuant  to  its  study,  the  Federal  Judicial  Center  found  that  the 
average  annual  cost  of  one  audiobased  court  reporting  system  in 
Federal  court — in  Federal  district  court,  is  $18,604,  compared  to 
$40,514  for  a  corresponding  official  stenographic  court  reporting 
system.  Projecting  those  costs  over  6  years,  the  average  cost  of  an 
audiobased  court  reporting  system  is  about  $125,000,  compared  to 
$275,000  for  the  official  court  reporting  system. 

No.  3,  accuracy.  Mr.  Chairman,  the  stenograph  machine  opera- 
tors and  we  are  in  complete  agreement  that  the  presence  of  a 
trained,  professional  court  reporter  is  absolutely  essential  to  an  ac- 
curate, verbatim  record  of  testimony.  The  real  issue  here  is  live 
court  reporters  operating  tape  recording  equipment  versus  live 
court  reporters  operating  stenograph  shorthand  equipment.  Not 
live  stenograph  machine  operators  versus  unmanned,  unmonitored, 
unattended  tape  or  video  recorders. 

Mr.  Chairman,  it  is  important  to  note  that  in  the  matter  of  the 
blank  tape  of  the  Nichols  hearing,  that  the  hearing  was  held  in  a 
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magistrate's  court,  which  utilizes  an  unattended  tape  recording 
system.  The  presence  of  a  trained,  professional  court  reporter, 
would  have  avoided  this  problem. 

As  Judge  Ann  Claire  Williams  pointed  out  earlier  this  morning 
in  opposition  to  this  bill,  the  problem  that  occurred  with  Nichols 
would  not  be  solved  by  this  legislation,  since  H.R.  1445  concerns 
only  pretrial  civil  depositions.  It  would  be  absurd  and  irrelevant  for 
stenograph  machine  operators  to  come  in  here  and  offer  supporting 
evidence  for  their  need  for,  quote,  preference,  unquote,  studies  they 
have  funded  which  compare  their  highest  merited  professionals  in 
competition  against  unattended  tapes,  and  then  expect  official  rec- 
ognition, nay,  preference,  when  it  is  shown  that  the  product  of 
their  professionally  trained  person  is  marginally  better  than  an  un- 
attended tape. 

In  any  independent  and  objective  competition  where  trained,  pro- 
fessional court  reporters  operating  tape  recording  equipment  stand 
against  stenograph  machine  operators,  the  electronic  court  report- 
ers come  out  superior.  When  stenograph  machine  operators  really 
want  to  ensure  an  accurate  record,  they  often  employ  a  tape  re- 
corder as  backup. 

Concerns  regarding  the  quality  of  electronic  methods  of  court  re- 
porting have  no  foundation.  Of  the  15  major  studies  conducted  in 
the  last  20  years  funded  by  unbiased  organizations,  14  dem- 
onstrated that  nonstenographic  sound  and  sound  and  visual  meth- 
ods were  of  equal  or  superior  quality  and  less  expensive  than  sten- 
ographic methods. 

As  long  ago  as  the  Court  Improvement  Act  of  1982,  Public  Law 
97-164,  the  Congress  recognized  the  viability  of  electronic  sound 
recording  as  a  method  to  be  utilized  in  Federal  district  courts.  The 
Judicial  Conference  ordered  an  extensive  study  and  analysis  com- 
paring stenographic  and  audiotape  methods  to  be  conducted. 

In  a  study  by  the  Federal  Judicial  Center  with  the  assistance  of 
the  Administrative  Office  of  the  U.S.  Courts,  the  operation  of  audio 
court  reporting  systems  was  evaluated  in  12  district  courtrooms  lo- 
cated in  10  circuits.  I  have  provided  for  your  convenience  an  execu- 
tive summary  of  the  conclusions  of  this  study. 

To  summarize  the  results,  electronic  court  reporting  was  found 
to  be  superior  to  stenographic  reporting  in  four  areas,  accuracy, 
timeliness,  cost,  and  ease  of  use.  For  nearly  10  more  years,  the  Ju- 
dicial Conference  considered  adopting  proposed  changes  to  the  Fed- 
eral Rules  of  Civil  Procedure  to  include  electronic  court  reporting 
as  an  equivalent,  acceptable  method  of  reporting  testimony.  At  the 
end  of  that  decade,  a  special  advisory  committee  was  formed  to  re- 
view proposed  changes. 

Furthermore,  electronic  court  reporting  and  transcription  tech- 
nologies are  now  routinely  used  and  have  been  used  for  over  30 
years  to  provide  the  official  record  of  proceedings  in  courtrooms  and 
administrative  agency  hearings  throughout  the  United  States. 

Congressional  bodies,  including  both  House  and  Senate,  perma- 
nent and  standing  committees  and  subcommittees,  the  General  Ac- 
counting Office,  the  Office  of  Technology  Assessment,  the  Commis- 
sion on  Security  and  Cooperation  in  Europe,  the  Tax  Court,  utilize 
electronic  court  reporting  with  continued  success  and  satisfaction. 
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Executive  branch  agencies,  including  administrative,  regulatory 
and  Cabinet  departments  such  as  the  Executive  Office  of  the  Presi- 
dent, Departments  of  Justice,  Labor,  Agriculture,  Defense,  Com- 
merce, Treasury,  Veterans'  Administration,  Office  of  the  Comptrol- 
ler of  the  Currency,  the  Nuclear  Regulatory  Commission,  the  FDIC, 
the  Office  of  Thrift  Supervision,  the  National  Labor  Relations 
Board,  the  Equal  Employment  Opportunity  Commission,  the  Fed- 
eral Energy  Regulatory  Commission,  the  Securities  and  Exchange 
Commission,  the  Commodity  Futures  Trading  Commission,  the 
Federal  Energy — the  Federal  Emergency  Management  Administra- 
tion, and  many  others  utilize  electronic  court  reporting  with  contin- 
ued success  and  satisfaction. 

Independent  agencies  of  the  Government  such  as  the  National 
Mediation  Board,  the  Federal  Reserve  Board,  Pennsylvania  Avenue 
Development  Corporation,  utilize  electronic  court  reporting  with 
continued  success  and  satisfaction.  The  U.S.  Supreme  Court,  State, 
and  local  courts  in  D.C.,  Maryland,  Virginia,  and  many  other  juris- 
dictions for  both  criminal  and  civil  proceedings,  utilize  electronic 
court  reporting  with  continued  success  and  satisfaction.  At  this 
very  moment,  in  hearing  rooms  throughout  this  Rayburn  House  Of- 
fice Building,  the  adjacent  Longworth  House  Office  Building,  and 
Cannon  House  Offiice  Building,  the  Russell,  the  Dirksen,  the  Hart 
Senate  Buildings,  even  the  Capitol  itself,  electronic  court  reporters 
are  recording  official  congressional  testimony. 

In  fact,  this  very  committee  and  all  its  subcommittees  have  had 
a  long  and  successful  experience  with  hearing  transcripts  produced 
by  electronic  court  reporters  who  happen  to  be  members  of  our  or- 
ganization, the  American  Association  of  Electronic  Reporters  and 
Transcribers. 

Today,  a  stenographic  machine  operator  is  taking  the  testimony. 
Yesterday  and  tomorrow,  it  will  be  an  electronic  tape  court  re- 
porter. 

The  fundamental  fact  is  that  the  Clerk  of  the  House  of  Rep- 
resentatives sends  reporters  to  this  subcommittee  and  committee 
who  use  both  types  of  methods  because  the  Clerk  of  the  House  of 
Representatives  recognizes  the  high  quality  and  reliability  of  elec- 
tronic tape  court  reporting.  It  is  highly  ironic  that  the  subcommit- 
tee is  considering  implementing  a  rule  which  would  require  that 
deposition  in  cases  before  Federal  courts  be  recorded  only  by  steno- 
graphic machine  operators  when  such  cases  may,  when  coming  to 
trial,  be  reported  by  electronic  court  reporters. 

Number  four,  the  free  market  and  choice.  At  present,  attorneys 
use  court  reporters  of  their  own  choice.  The  market  for  court  re- 
porting services  is  well  equipped  to  determine  the  most  effective 
and  cost  efficient  method  to  provide  a  record  of  a  deposition  with- 
out unnecessary  government  regulation.  Rule  30(b)  as  currently 
formulated  by  the  Supreme  Court  is  not  designed  to,  nor  does  it 
necessarily  discourage  the  use  of  stenographic  machine  operators. 
It  merely  levels  the  playing  field  in  the  marketplace  for  deposition 
reporting  services.  The  retention  of  the  rule  that  brings  parity 
rather  than  preference  for  stenographic  machine  reporting  will  sim- 
ply continue  to  require  stenographic  and  electronic  court  reporters 
to  compete  fairly  for  deposition  work. 
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Mr.  MooRHEAD.  Is  your  statement  much  longer?  I  have  let  you 
go  11  minutes.  We  only  have  5  minutes  on  the  other  side. 

Mr.  Gross.  Less  than  another  minute. 

At  a  time  when  the  public  is  growing  increasingly  frustrated  by 
the  high  cost  of  legal  proceedings  and  unnecessary  government  reg- 
ulation which  leads  to  even  higher  costs  and  greater  delays,  meas- 
ures that  increase  competition  and  reduce  the  costs  of  obtaining  re- 
dress through  the  courts  should  be  embraced  by  all  participants  in 
the  legal  system,  and  we  should  oppose  those  which  directly  in- 
crease regulation  and  cost. 

In  conclusion,  Mr.  Chairman,  we  are  not  asking  for  protection. 
We  are  asking  to  be  allowed  to  continue  to  provide  a  professional 
high  quality  service  at  competitive  prices.  Therefore,  we  respect- 
fully urge  all  members  of  this  subcommittee  to  oppose  H.R.  1445 
in  the  name  of  fairness,  free  and  open  competition,  and  in  the 
words  of  the  current  Committee  Chairman  Henry  Hyde,  when  ad- 
dressing the  full  House  on  this  subject  on  November  3,  1993,  "sig- 
nificant cost  savings  could  result,"  from  rule  30(b). 

Thank  you  very  much  for  your  time.  I  would  request  that  my 
longer  statement  be  entered  into  the  record. 

Mr.  MooRHEAD.  All  right. 

Mr.  Gross.  I  would  be  happy  to  answer  any  questions. 

[The  prepared  statement  of  Mr.  Gross  follows:] 
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Prepared  Statement  of  Neal  R.  Gross,  President,  Neal  R. 
Gross  &  Co.,  Inc.,  and  Vice  Chairman,  Government  Rela- 
tions Committee,  American  Association  of  Electronic  Re- 
porters AND  Transcribers 


\IR.  CHAIRMAN  AND  MEMBERS  OF  THE  SL  BCOMMITTEE.  THANK  VOL  VERY 
MLCII  FOR  THE  OPPORTUNITY'  TO  TESTIR.  MY  NAME  IS  NEAL  GROSS  AND  I 
AM  SPEAKING  TODAY  AS  A  TAXPAYER.  PRESIDENT  AND  OWNER  OF  A  SNL\LL 
BLSINESS  COLRT  REPORTING  AND  TR.\NSCRIPTION  COMPAN^  LSING 
ELECTRONIC  ALDIO  EQUIPMENT  IN  ALL  50  STATES.  AND  OFFICIALLY  AS  VICE 
CHAIRMAN  OFTHEGONERNMENT  RELATIONS  COMMITTEE  OF  THE  WIERICAN 
ASSOCIATION  OF  ELECTRONIC  REPORTERS  AND  TR,\NSCRIBERS  I  AM  HERE  TO 
EXPRESS  OLR  ASSOCIATIONS  STRONG  OPPOSITION  TO  H.R.  1445  WHICH 
PROPOSES  TO  ELIMINATETHE  CURRENT  FREE  MARKET  IN  COLRT  REPORTING 
SERMCES.  WE  OPPOSE  THIS  PROPOSED  LEGISLATION  FOR  AT  LEAST  FOUR 
SPECIFIC  REASONS: 

I.     JOBS 

H.R.  1445  WHICH  ELIMINATES  SOUND  AND  SOUND-ANO-MSUAL 
ELECTRONIC  COURT  REPORTING  IS  A  DIRECT  THRE.AT  TO  OUR 
LIVELIHOOD  WITHOUT  ANY  JUSTIFICATION.  UNDER  THE  PRESENT 
FEDERAL  RULES  OF  CIML  PROCEDURE  RULE  30(Bi.  ELECTRONIC  COURT 
REPORTERS  HAN  E  DE.MONSTR.\TED  THEIR  EXCELLENCE  IN  PROMDING 
DEPOSITIONS     IN    THE     FEDERAL    COURTS.        IN    OUR     INDUSTRY    A 
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S  JBSTANTIAL  NUMBER  OF  EMPLOY  EES.  AS  WELL  AS  BUSINESS  OW  NEKS. 
ARE  WOMEN  AND.  WITH  FEW  EXCEPTIONS  ALL  ELECTRONIC  COURT 
REPORTING  COMPANIES  ARE  SNLALL  BUSINESSES.  THE  L  NNFCESSARV 
HARDSHIP  THAT  THIS  RULE  CILANGE  BRINGS  WOLLD  FALL 
DISPROPORTIONATELY  ON  WOMEN.  INCLUDING  SINGLE  MOTHERS  WHO 
WORK  PART-TIME  AND  SMALL  BUSINESSES.  AND  ESPECIALLY  UOMEN- 
OWNED  SMALL  BUSINESSES. 

HIGHER  COST 

BY  RESTRICTING  COMPETITION  IN  THE  COURT  REPORTING  MARKET  H.R. 
1445  WILL  INCREASE  THE  COST  TO  TAXPAYERS  OF  THE  OPER.\TION  OF 
THE  FEDER.AL  COURTS.  AS  W  ELL  AS  INCREASE  THE  COST  OF  LITIGATION 
FOR  THE  JUSTICE  DEPARTMENT.  OTHER  G0\  ERNMENT  AGENCIES  THAT 
LITIGATE  IN  FEDER.AL  COURT.  AND  FOR  THE  PUBLIC.  BOTH  THE 
GO\  ERNMENT  AND  THE  PUBLIC  WOULD  BE  FORCED  TO  PAY  HIGHER 
PRICES  CHARGED  BY  STENOGR.\PHIC  COURT  REPORTERS. 

Rec|uiring  an  attorney  to  obtain  a  stipulation  before  he  or  she  may  liave  a  deposition 
recorded  electronically  increases  the  costs  and  time  burden  to  all  parties  and 
discourages  the  use  of  non-stenographic  technologies  for  deposition  reporting  uhile 
providing  no  added  benefit  in  terms  of  the  integi'ity  of  the  reporting  process  or  the 
accuracy  of  the  transcript.     Because  electronic  court  reporters  and  transcribers 
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oeiieialK  charge  less  tor  coiiipaiable  scnice>  than  ^teiiograpluc  reporters  and 
transcribers,  a  stipulation  recjuiiement  that  creates  a  preteience  tor  stenographic 
reporting  icsults  in  economic  inetticienc\  ami  additional  co^ts  to  both  litigants  and 
court  operations  In  that  regard,  \aiious  studies,  including  those  peitoinied  b\  the 
.\dniinistrati\e  Ottice  ot  the  I  nited  St.ites  Courts  and  the  C'alitornia  Judicial 
(onterence.  ha\e  concluded  thai  electronic  couit  reporting  ot  courtroom  proceedings 
signiticantl}  reduced  iei)oiting  expenses 

PL  RSL  ANT  TO  ITS  STLD\.TIIE  FEDEKALJL  DICIAL  CENTER  EOCND  T1I.\T 
THE  A\  ER.\CE  ANNCAL  COST  OF  ONE  ACDIO  BASED  COL  RT  REF'ORTING 
SYSTEM  IN  FEDER.\L  DISTRICT  COL  RT  IS  $18,604,  COMPARED  TO  S40.5I4 
I  OR  A  CORRESPONDING  OFFICIAL  STENOGRAPHIC  COL  RT  REPORTING 
SYSTEM.  PROJECTING  THOSE  COSTS  ONER  SIX  NEARS.  THE  A\ER.\GE 
COST  OF  AN  ALDIO-BASED  COURT  REPORTING  SYSTEM  IS  ABOUT  S  125,000. 
COMPARED  TO  $275,000  FOR  THE  OFFICIAL  COURT  REPORTING  S\STE.M." 

HI.    ACCLR.\CY 

MR.  CHAIRMAN  THE  STENOGR.\PH  MACHINE  OPER.\TORS  AND  WE  ARE 
IN  COMPLETE  AGREEMENT  THAT  THE  PRESENCE  OF  A  TR.AINED. 
PROFESSIONAL  COURT  REPORTER  IS  ABSOLUTELY  ESSENTIAL  AN 
ACCUR.\rE.  \ERB.ATIM  RECORD  OF  lESTIMON^ .  THE  REAL  ISSUE  HERE 
IS  LIVE  COURT  REPORTERS  OPER.\TING  I  APE  RECORDING  EQUIPMENT 
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VERSLS  LIVE  COURT  REPORTERS  OPER.ATIONSTENOG.l.\PH  SHORTHAND 
EQUIPMENT  --  NOT  LIVE  STENOGR,APH  MACHINE  OPER.ATORS  \ERSUS 
UNMANNED.  UNMONITORED,  UNATTENDED  TAPE  OR  VIDEO  RECORDERS. 
IT  IS  ABSURD.  AND  IRRELEVANT  FOR  STENOGR.APH  MACHINE 
OPER.ATORS  TO  COME  IN  HERE  AND  OFFER  AS  SUPPORTING  EMDENCE 
FOR  THEIR  NEED  FOR  PREFERENCE.  STUDIES  THE^  HA\  E  FUNDED 
WHICH  COMPARE  THEIR  HIGHEST  MERITED  PROFESSIONALS  IN 
COMPETITION  AGAINST  UNATTENDED  TAPES  --  AND  THEN  EXPECT 
OFFICIAL  RECOGNITION.  NAY  PREFERENCE.  WHEN  IT  IS  SHOWN  THAT 
THE  PRODUCT  OF  THEIR  PROFESSIONALLY  TR^AINED  PERSON  IS 
\1ARGINALL\      BETTER     THAN     AN     UNATTENDED     APTE.  IN     ANY 

INDEPENDENT  AND  OBJECTIVE  COMPETITION  WHERE  TR.\INED. 
PROFESSIONAL  COURT  REPORTERS  OPER.ATING  TAPE  RECORDING 
EQUIPMENT  STAND  AGAINST  STENOGR.APH  MACHINE  OPER.ATORS.  THE 
ELECTRONIC  COURT  REPORTERS  COME  OUT  SUPERIOR.  WHEN 
STENOGRAPH  MACHINE  OPER.ATORS  REALLY  WANT  TO  ENSURE  AN 
ACCURATE  RECORD  THEY  EMPLOY  TAPE  RECORDER  AS    BACK-UP. 

CONCERNS  REGARDING  THE  QUALITY  OF  ELECTRONIC  METHODS  OF 
COURT  REPORTING  HAVE  NO  FOUNDATION.  OF  THE  15  MAJOR  STUDIES 
CONDUCTED  IN  THE  LAST  20  YEARS,  FUNDED  BY  UNBIASED 
ORGANIZATIONS.  14  DEMONSTR.ATED  THAT  NON-STENOGR.APHIC  SOUND 
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WD  SOIND-AND-MSLAL  ILTHODS  WI.RK  OF  EQL  AL  OR  SUPERIOR 
QL  AL1T\    WD  LE.SS  K\PENSI\  F.  THAN  STEN0(;R.\PHIC  MIHIIODS.     The 

siiid\  lundci.1  In  the  \CRA  and  il-  reseaicli  arm  ihe  Jushlc  Rescarcli  Institute  is 
\iiiiiall\  univ|iie  in  having  toiind  otiierwise  --  and  tlu'\  arc  tar  trcMii  unbiased  The 
l  S  Suprciiie  Court,  the  Federal  courts.  n\ecuti\e  branch  adniini>tiati\e.  regulatory- 
asencies  and  state  courts  and  agencies  ha\e  successtull\  utilized  non-stenographic 
>ound.  souiul-and-\isual  iiielhodN  of  repoitmg  tor  a  generation 

A.S  LONG  AGO  AS  THE  COURT  I\1PR()\F\IFNT  ACT  OF  i'AS:.  I'l. 'r-I64.  THE 
CONGRESS  RECOGNIZED  THE  MVBILFH  OF  ELECTRONIC  SOLND 
RECORDING  AS  A  METHOD  TO  BE  UTILIZED  IN  FEDERAL  DISTRICT 
COURTS.  THE  JUDICIAL  CONFERENCE  ORDERED  AN  EXTENSIVE  STUDY 
WD  ANAL^  SIS  COMPARING  STENOGR^VPIHC  AND  AL  DIOTVPE  METHODS 
TO  BE  CONDUCTED.  IN  A  STUD^  B\  THE  FEDERAL  JUDICIAL  CENTER 
WITH  THE  ASSISTANCE  OF  THE  ADNHNISTR.\TIVEOFFICE  OF  THE  UNITED 
STATES  COURTS,  THE  OPER.\TION  OF  AUDIO  COURT  REPORTING 
S^  STEMS  WAS  EN  ALUATED  IN  12  DISTRICT  COURTROOMS  LOC.VTED  IN  10 
CIRCUITS.  In  this  ^tudv.  transcript  accuracv  uas  e\aluated  using  a  sample  of  pages 
ot  .uidio-based  transcript  dra\>.n  from  82  ci\il  and  crinunal  cases  oi  \aiying  length 
and  comple\it\.  including  several  bilingual  prcx-eedmgs  anil  comparing  them  to  the 
matchinsi  pases  of  the  official  transcripts  The  overall  accuracy  evaluation  showed 
that  the  audio-based  transcript  matched  the  audiotape  m  56'^  of  the  discrepancies 
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6 
and  the  steno-based  transcript  niatcl;   d  tlie  tape  in  36'V  of  tlie  discrepancies. 

I  HA\E  PROMDED  FOR  \  OL  R  COWEMENCE  AN  EXECLTINE  SLMMAR\ 
OF  THE  CONCLUSIONS  OF  THIS  STLDV.  TO  SUMMARIZE  THE  RESULTS. 
ELECTRONIC  COURT  REPORTING  WAS  FOUND  TO  BE  SUPERIOR  TO 
STENOGR.APHIC  REPORTING  IN  FOUR  AREAS:  ACCUR.ACN,  TIMELINESS. 
COST.  AND  EASE  OF  USE. 

FOR  NEARLY  TEN  MORE  ^EARS  THE  JUDICIAL  CONFERENCE 
CONSIDERED  ADOPTING  PROPOSED  CHANGES  TO  THE  FRCPTO  INCLUDE 
ELECTRONIC  COURT  REPORTING  AS  AN  EQUIVALENT  ACCEI>TABLE 
METHOD  OF  REPORTING  TESTIMONY.  AT  THE  END  OF  THIS  DECADE  A 
SPECIAL  ADMSORY  COMMITTEE  WAS  FORMED  TO  REMEW  PROPOSED 
CHANGES. 

By  Its  recommendation  for  amendment  of  Rule  30(b)  of  the  Federal  Rules  of  Civil 
Procedure  in  1993.  the  United  States  Supreme  Court  recognized  the  absence  of  a 
logical  basis  for  preferring  "stenographic"  reporting  over  electronic  reporting  The 
process  for  amending  the  FRCP  has  been  lengthy  and  open  The  Advisory 
Committee  to  the  Supreme  Court  spent  over  tvvo  years  reviewing  the  issues 
addressed  in  the  final  draft  of  the  amendments,  and  accepted  public  comment,  both 
uiilten  and  oral,  from  all  interested  parties.  Attorneys,  judges,  corporations,  the 
academic  communitv.  the  electronic  reporters  and  transcribers  and  stenographic 
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assc.ciaiions  trom  around  the  countiv  all  paiticipated  in  ihe  process.  The  rule  change 
\sa>  .niopted  and  has  operated  Miccesstull\  tor  two  \ears. 

Stenograph  machine  operators  argue  that  it  is  iin[xiitant  to  maintain  the  stipulation 
lequiiement  because  stenographic  repoiting  and  tian>ci  iption  ie>ults  in  a  more 
accurate  lecoid  tlian  electionic  coui  I  reporting  and  tran-ci  iption  I  hi^  allegation  is 
L-ntiieK  xMtlunit  meiit  U\hausti\e  siudie>  ol  the  -ul^iect  ha\e  concluded  that 
eleciionicall\  pioduced  transcripts  aie  in  lact  more  accuiaic  than  those  produced  by 
Nteiiographers  For  example,  the  1983  stud\  b\  the  [-ederal  Judicial  Center 
concluded  that  the  accurac\  ot  tianscripts  in  courts  uhose  proceedingsuere  recorded 
electronicalK  impro\ed  up  to  25' ', 

It  i>  ditticult  e\en  to  aiticiilate  a  lotiical  lationale  tor  the  -tipulation  rec|uirement  in 
llule  30  wUkU  cieates  a  distinction  between  stenographic"  court  reporters  and 
electronic  court  reporters  The  tact  that  a  person  recording  testimony  at  a 
deposition  calls  himself  or  herself  a  "stenograph  machine  operator"  has  no  effect  in 
icinis  ol  the  integiit\  of  the  proceetimgs  oi  the  accurac\  ot  the  transcript-  Nothing 
in  Ihe  Federal  Rules  of  Civil  Proceduie  defines  the  term  stenographer"  or  sets 
licensing,  ceitification  or  education  iec|uuemenis  applicable  to  persons  who  act  as 
"stenooraphers  '  The  onlv  requirements  applicable  to  persons  taking  deposition 
testimonv  aie  (i|  ret|uirements  regarding  the  avoidance  ot  conflicts  of  interest,  and 
(II)  the  ret|uiiement  under  F-lule  2S(a)  th.it  the  person  taking  the  testimony  must  be 
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a  person  .luihonzed  to  administer  oaths  Electronic  court  reporters  can  be 
authorized  to  administer  oaths  just  as  readily  as  stenograph  machine  reporters. 
Theietoie.  absent  demonstrable  evidence  that  stenographicalK  recorded  transcripts 
are  more  accurate  than  electronically  reported  transcripts,  there  is  no  logical  reason 
to  include  a  stipulation  requirement  that  creates  a  preference  for  'steno2raphic" 
recording  of  testimony  at  depositions.  Empirical  studies  of  the  n\o  methods  have 
shown  electronically  leported  transcripts  are  actuallv  more  accurate  than 
stenographically  recorded  transcripts. 

FURTHERMORE,  ELECTRONIC  COURT  REPORTING  AND  TR.ANSCRIPTION 
TECHNOLOGIES  ARE  NOW  ROUTINELY  USED  (AND  HAVE  BEEN  USED  FOR 
0\ER  THIRTY  ^EARSi  TO  PROMDE  THE  OFFICIAL  RECORD  OF 
PROCEEDINGS  IN  COURTROOMS  AND  ADMINISTR.ATI\  E  AGENCY 
HEARINGS  THROUGHOUT  THE  UNITED  STATES.  CONGRESSIONAL  BODIES 
INCLUDING  BOTH  HOUSE  AND  SENATE  PERMANENT  AND  STANDING 
COMMITTEES  AND  SUBCOMMITTEES,  THE  GAO,  OTA,  CSCE.  THE  TAX 
COURT  UTILIZE  ELECTRONIC  COURT  REPORTING  WITH  CONTINUED 
SUCCESS     AND     SATISFACTION.  EXECUTIVE     BR.4NCH     AGENCIES 

INCLUDING  ADMINISTRATPV  E.  REGULATORY  AND  CABINET  DEPARTMENTS 
SUCH  AS  THE  EXECUTIVE  OFFICE  OFTHE  PRESIDENT,  DEPARTMENTS  OF 
JUSTICE,  LABOR,  AGRICULTURE,  DEFENSE,  COMMERCE,  TREASURY, 
VETERANS  ADMINISTR.\TION,  OCC,  NRC,  FDIC,  OTS,  NLRB,  EEOC,  FERC, 
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SF.C.  CFTC.  FEMA  AND  MANA  OTIICKS  LTILIZE  ELL(  TKOMC  COLRT 
REPORTING  WITH  CONTINUED  SLCCESS  AND  SATISFACTION. 
INDEPENDENT  AGENCIES  OF  THE  (.OXEKNMENI  SLCH  \S  NMB.  ERB, 
PADC.  LTIEIZE  ELECTRONIC  COLRT  REPOKIINC,  Willi  CONTINLED 
SLCCESS  AND  SATISFACTION.  THE  L  NITED  STATES  SLPREME  COLRT. 
SrVTE  AND  LOCAL  COLRTS  IN  DC.  MARYLAND.  \A  AND  \1ANA  OTHER 
JLRISDICTIONS  FOR  BOTH  CRIMINAL  AND  CIML  PROCEEDINGS  LTILIZE 
ELECTRONIC  COLRT  REPORTING  WITH  CONTINLED  SLCCESS  AND 
SATISFACTION. 

AT  THIS  NER^  MOMENT  IN  HEARING  ROOMS  THROLGHOLT  THIS 
RA^BLRN  HOB,  THE  ADJACENT  LONGUORTH  HOB  AND  CANNON  HOB. 
HIE  RLSSELL.  DIRKSEN.  AND  HART  SENATE  BLILDINGS.  FA  EN  THE 
CAPITOL  ITSELF,  ELECTRONIC  COLRT  REPORTERS  ARE  RECORDING 
OFFICIALCONGRESSIONALTESTIMON^.  IN  FACTTII1S\ER\  COMMITTEE 
AND  ALL  ITS  SLBCOMMITTEES  HA\  E  HAD  A  LONG  AND  SLCCESSFLL 
EXPERIENCE  WITH  HEARING  TR.\NSCRH»TS  PRODLCED  B^  ELECTRONIC 
COLRT  REPORTERS,  WHO  HAPPEN  TO  BE  MEMBERS  OF  OCR 
ORGANIZATION,  THE  AAERT. 

II  tlieie  v'.ere  a  legitimate  argument  that  transcripts  produced  thiough  electronic 
couit  lepoiting  techniques  are  less  accurate  than  those  produced  through  traditional 
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10 
stenographic  techniques,  the  courts  and  administrative  agencies  that  cu  .entlv  utilize 
electronic  court  reporting  wc^uid  iiave  abandoned  it  long  ago.  Instead,  the  use  of 
electronic  court  reporting  lias  grown  dramatically  In  recognition  of  the  increased 
accuracN  and  lower  cost  of  electronic  court  reporting,  courts  and  administrative 
agencies  are  increasingK'  turning  to  electronic  court  reporting  If  electronic  methods 
are  sufficient  for  providing  the  official  records  of  these  tribunals,  there  is  no  reason 
the\  cannot  deliver  the  same  benefits  in  deposition  recording. 

IT  IS  HIGHL\  IRONIC  THAT  THE  SLBCOMMITTEE  I.S  CONSIDERING 
IMPLEMENTING  A  RLLE  WHICH  WOULD  REQUIRE  THAT  DEPOSITIONS  IN 
CASES  BEFORE  FEDER.AL  COURTS  BE  RECORDED  ONLY  BY 
STENOGR.\PHIC  MACHINE  OPER.ATORS,  WHEN  SUCH  CASES  M.AY.  WHEN 
COMING  TO  TRIAL.  BE  REPORTED  B^  ELECTRONIC  COURT  REPORTERS. 

I\.    FREE  MARKET 

.AT  PRESENT  ATTORNEYS  USE  COURT  REPORTERS  OF  THEIR  OWN 
CHOICE.  THE  MARKET  FOR  COURT  REPORTING  SERVICES  IS  WELL 
EQUIPPED  TO  DETERMINE  THE  MOST  EFFECTIVE  AND  COST  EFFICIENT 
METHOD  TO  PROVIDE  A  RECORD  OF  A  DEPOSITION  WITHOUT 
UNNECESSARY  GOVERNMENT  REGULATION.  RULE  30(B)  AS  CURRENTLY 
FORMULATED  BY  THE  SUPREME  COURT  IS  NOT  DESIGNED  TO,  NOR  DOES 
IT  NECESSARILY  DISCOURAGE  THE  USE  OF    STENOGRAPHIC  .VUCHINE 


93-420  0-95 
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()I'i;rat()rs.  it  \ii;kki  ^  li:\i;ls  i  ii;  |'l\mn(.  mi;i  d  i\  iiii;  makkkt 
iM,\ci;i()Ki)i:i'()siri()NKi;i'()Kri\(;si;K\i(  i;s.  mi;  kktkmionoftiik 

KLI.i;     niM      15KIN(.S     I'AKin      KAIIIIK      IIIW       I'KII  IRIAC  K       FOR 

sri;N()(;RAi'n    maciiim;    rii'orhnc.    \mii.   simima    cominlk    ro 

RlQl  IRi;  STKNOCRAIMIK  AM)  11  IC  IKOMC  COIKI  RFI'ORIKRS  TO 
COMPKTi:    I  AIRIA     I  OR    1)1  POSH  ION    WORK.      AT    \     IIML    \MIK\    TlIK 

I'l  hlicis(;r()\vi\(;  inc  riasincia  i  ri  sirmid  in  mi:  iiK.iicosroF 
i.f(;ai,  1'R()CFFI)I\(;s  and  i wfc  Fss\R^  (.onfrwifm  rf(.li,ation 
WHICH    iFM)s    ro    fnfn    iii(;iifr   cos  is    wd    (.rfmfr    dfi.a^s. 

MFASL  RFS  THAT  INC  RFASF  C  OMPFllTION  AM)  RFDl  C  F  IIIF  COSTS  OF 
OI5TAIM\(;  RFDRFSSTHROL  (ill  IIIF  COL  RTS  SIIOl  II)  l$F  FMBRAC  Fl)  in 
AIT.  I'ARIICll'WTS  IN  llIF  I  F(,AI.  S^SIFM,  \NI)  W  F  SIIOL  I.I)  OIM'OSF 
mOSF  WIIIC  II  DIRFCTI.^   INCRFASF  RF(;i  FAIION  AND  COST. 

As  ,1  Mi.il  |),uticip.uit  111  tlie  legal  piocess  icgaiding  coiiit  iiiics.  \inii  uiuk'isl.uuling 
o\  this  issue  IS  important  to  the  Aiiieiicaii  people  aiul  the  AAl-RI  We  ask  that  you 
not  be  swaved  In  niisleacling  aigunients  that  jioitiav  oui  inethoilologN  as  nsk\  and 
eiioi  pi  one  We  lia\e  provided  high  ciiialiu  seniee  to  |udges.  atloiiiess.  litigants  and 
agencies  lor  ,t  geneiation.  uliicli  has  been  su|)pc>i  ledl\   nunieious  studies 


IN    CONCLLSION,   \VF   ARF    NOT   ASKINC.    FOR    I'ROIFC  LION.      WF   ARF 
ASKINC;  TO  BF  ALFOWFI)  TO  CONTINl  F  lO  I'ROMDF  A  PROFFSSIONAL. 
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12 
MIGH-QLALIT^  SERVICE  AT  COMPETE.  IV  E  PRICES.  THEREEORE.  WE 
RESPECTFLEL^  LRGE  ALL  MEMBERS  OF  THIS  SUBCOMMITTEE  TO 
OPPOSE  II. R.  1445  IN  THE  NAME  OF  FAIRNESS.  FREE  AND  OPEN 
COM  PETITION,  AND  IN  THE  WORDS  OFCLRRENTCONLMITTEE  CHAIRMAN 
HENRY  in  DEW  HEN  ADDRESSING  THE  FULL  HOUSE  ON  THIS  SUBJECT  ON 
NOVEMBER  3.  1993.  SIGNIFICANT  COST  SAVINGS  COULD  RESULT  FROM 
RULE  30(B). 
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Mr.  MooRHEAD.  We  have  a  vote  on  on  the  floor.  We  have  gotten 
to  the  last  10  minutes  of  that  vote.  I  am  going  to  ask  you  one  ques- 
tion you  can  both  respond  to.  I  am  going  to  ask  counsel  to  each  ask 
a  couple  of  questions  following  that.  At  the  conclusion  of  their  ask- 
ing the  questions,  the  committee  will  be  adjourned. 

Training  and  certification  is  important  in  any  field.  I  would  think 
it  is  particularly  important  in  becoming  a  qualified  court  reporter. 
Do  the  stenographic  reporters  and  electronic  reporters  receive  the 
same  training? 

Mr.  Cramer.  Well,  on  behalf  of  the  stenographic,  computerized 
stenographic  court  reporters,  the  answer  is  we  receive  a  great  deal 
of  training.  I  can  tell  you  we  have  done  some  survey  work.  We 
know  that  it  takes  an  average  of  43  months,  at  least  in  California, 
and  it  is  similar  in  other  States,  to  be  trained  as  a  court  reporter. 
We  do  have  nationwide  certification,  as  well  as  in  many  States 
mandatory  licensure. 

I  can  tell  you  from  my  experience  working  in  Los  Angeles,  the 
tape  recorder  operators  receive  less  than  5  days  of  training  and  are 
not  allowed  to  produce  the  transcripts.  That  is,  the  person  who  pro- 
duces the  transcripts  is  never  in  the  courtroom. 

Mr.  MooRHEAD.  Before  I  leave,  I  want  to  offer  the  introduction 
of  Judge  Schwarzer's  testimony.  The  Honorable  William  Schwarzer, 
who  was  the  Senior  U.S.  District  Judge  for  the  Northern  District 
of  California,  into  the  record. 

Without  objection  so  ordered. 

[The  prepared  statement  of  Judge  Schwarzer  follows:] 

Prepared  Statement  of  Hon.  William  W  Schwarzer,  Senior  U.S.  District 
Judge,  Northern  District  of  California 

My  name  is  William  W  Schwarzer.  I  am  a  Senior  United  States  District  Judge 
for  the  Northern  District  of  California  to  which  I  was  appointed  in  1976.  I  served 
as  Director  of  the  Federal  Judicial  Center  from  1990  until  March  1995.  I  appear 
here  at  the  request  of  the  Chairman  in  my  individual  capacity  and  speak  neither 
for  the  Center  nor  the  Judicial  Conference  of  the  United  States. 

H.R.  1443,  the  Court  Arbitration  Act  of  1995,  directs  all  district  courts  to  author- 
ize by  local  rule  the  use  of  arbitration  in  civil  actions.  Thus,  the  act  requires  that 
local  rules  permit  parties  to  submit  their  cases  voluntarily  to  binding  arbitration. 
In  addition,  under  Section  652(a),  as  amended,  the  court  by  local  rule  'may  require 
referral  to  [non-binding]  arbitration"  of  certain  civil  actions.  The  bill  would  thus  con- 
tinue and  permit  expansion  of  the  authorization  for  mandatory  non-binding  court 
annexed  arbitration  programs  adopted  by  Congress  on  a  pilot  basis  in  1988.  (See 
28  use  §651.)  The  1988  legislation  authorized  ten  pilot  districts  to  adopt  such  pro- 

frams  subject  to  the  conditions  and  limitations  set  forth  in  the  statute.  The  statute 
uilt  on  the  experience  of  three  districts,  including  the  Northern  District  of  Califor- 
nia, that  had  initiated  such  programs  on  an  informal  basis  as  far  back  as  1978.  At 
the  direction  of  Congress,  the  Federal  Judicial  Center  conducted  a  study  of  the  oper- 
ation of  the  pilot  programs  and  published  its  report  in  1990  (copies  have  previously 
been  submitted  to  the  Subcommittee  and  are  in  its  files).  The  report  describes  in 
detail  the  programs  in  the  ten  districts,  the  study  conducted  by  the  Center,  and  its 
findings.  In  substance,  the  Center  found  that  the  programs  met  with  overwhelming 
approval  by  litigants,  attorneys  and  judges.  On  the  strength  of  those  findings,  the 
Board  of  the  Federal  Judicial  Center,  chaired  by  the  Chief  Justice,  adopted  a  resolu- 
tion on  October  4,  1991,  recommending  that  Congress  "enact  [legislation]  authoriz- 
ing all  federal  courts  to  adopt,  in  their  discretion,  local  rules  for  arbitration,  to  be 
mandatory  or  voluntary  in  the  discretion  of  the  court.     .     .     ." 

The  Importance  of  Alternative  Dispute  Resolution 

Providing  alternatives  to  traditional  adjudication  is  essential  today  to  achieve  the 
just,  speedy  and  inexpensive  determination  of  every  civil  action.  In  many  courts,  the 
cost  of  litigation  has  increasingly  become  disproportionate  to  the  amount  at  stake 
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and  delay  in  getting  to  trial  has  led  to  denial  of  justice.  While  this  is  by  no  means 
true  everywhere,  it  describes  the  condition  prevailing  at  least  in  most  metropolitan 
courts.  Congress  acknowledged  these  facts  when  it  adopted  the  Civil  Justice  Reform 
Act  of  1990,  calling  for  the  implementation  or  consideration  of  ADR  programs  in  all 
districts.  Even  before  the  passage  of  that  legislation,  and  certainly  since  then,  many 
districts  adopted  a  variety  of  ADR  programs.  Those  programs  fall  generally  into  one 
of  two  categories:  interest-based  programs  and  rights-based  programs.  There  is  a 
place  for  both  approaches  in  the  world  of  ADR;  the  choice  depends  on  the  needs  and 
circumstances  of  the  parties.  In  the  former,  typically  mediation,  the  parties  seek  to 
achieve  a  resolution  that  best  accommodates  their  respective  interests.  The  medi- 
ator's role  is  to  encourage  litigants  to  reach  a  negotiated  settlement.  In  the  latter, 
generally  arbitration,  the  parties  seek  a  determination  of  their  respective  rights  and 
liabilities.  The  defining  feature  of  arbitration  is  that  it  provides  the  parties  a  neu- 
tral judgment  on  the  merits  in  a  semi-formal  proceeding.  Two  kinds  of  arbitration 
have  come  into  use  in  federal  court  litigation:  con  sensual  binding  arbitration  in 
which  the  parties  agree  to  be  bound  by  the  arbitrator's  award,  and  mandatory  non- 
binding  arbitration  in  which  the  court  refers  the  parties  to  arbitration  but  either 
party  may  opt  for  a  trial  de  novo  if  dissatisfied  with  the  result. 

While  court-annexed  mandatory  arbitration  should  not  be  regarded  as  a  cure  all 
for  cost  and  delay  in  civil  litigation,  the  Center's  study  of  the  ten  pilot  districts 
shows  strongly  positive  reactions  by  attorneys,  parties  and  judges  in  those  districts. 
The  Center  found,  among  other  things: 

Of  the  attorneys,  two-thirds  thought  the  program  saved  their  and  their  cli- 
ents' time  and  reduced  costs,  more  than  half  thought  it  led  to  earlier  settle- 
ments, and  seventy  percent  thought  that  it  did  not  delay  their  cases. 

Of  the  parties,  eighty  percent  thought  that  the  arbitration  procedures  were 
fair  and  two-thirds  thought  that  the  costs  and  the  time  required  to  resolve  their 
case  were  reasonable. 

Of  the  judges,  96%  supported  their  programs  and  thought  they  reduced  their 
case  loads. 

Description  of  Court -Annexed  Non-Binding 

mandatory  arbitration 

Court-annexed  non-binding  mandatory  arbitration  programs  generally  have  the 
following  features  (see,  generally,  28  USC  §§652  ff.): 

Local  rules  specify  the  kinds  of  cases  eligible  for  the  program,  primarily  con- 
tract and  personal  injury  cases  in  which  the  claim  does  not  exceed  a  specified 
amount. 

Eligible  cases  are  mandatorily  referred  to  the  program,  but  the  assigned  judge 
retains  authority  to  withdraw  a  case,  either  on  a  party's  request  or  sua  sponte. 

The  arbitration  hearing  is  generally  held  two  to  six  months  after  the  case  is 
at  issue,  after  limited  discovery. 

The  hearing  is  before  a  single  arbitrator,  or  a  panel  of  three  arbitrators,  who 
are  volunteer  lawyers  meeting  the  qualification  standards  set  by  the  court  and 
willing  to  serve  for  a  nominal  fee  or  no  fee  at  all;  assignment  is  by  random  draw 
from  a  pool,  with  the  parties  given  an  opportunity  to  strike  a  number  of  names, 
or  by  selection  of  the  parties. 

Testimony  is  taken  under  oath  at  a  hearing  in  which  the  rules  of  evidence 
may  be  relaxed;  for  example,  the  arbitrators  may  receive  evidence  by  affidavit. 

Following  the  hearing,  the  arbitrators  issue  a  written  ruling  on  the  merits, 
which  may  include  an  award. 

Any  party  dissatisfied  with  the  ruling  or  award  may  demand  a  trial  de  novo 
within  a  specified  time,  usually  thirty  days.  If  a  demand  is  made,  the  case  is 
returned  to  the  court's  docket  for  trial  before  the  assigned  judge,  and  the  trial 
is  conducted  as  though  no  arbitration  had  occurred.  (The  outcome  of  the  arbitra- 
tion is  not  disclosed  to  the  judge.)  In  the  absence  of  a  timely  demand  for  trial 
de  novo,  a  final,  non-appealable  judgment  is  entered  on  the  ruling  and  award 
of  the  arbitrator. 

No  penalty  or  sanction  is  imposed  on  the  party  demanding  a  trial  de  novo; 
some  courts  have  required  a  party  that  has  made  a  demand  but  did  not  improve 
its  position  after  trial  to  pay  the  fees  of  the  arbitrators  (usually  not  over  $250), 
but  such  a  requirement  is  not  considered  essential  to  the  success  of  the  pro- 
gram. 

The  Objections  to  Mandatory  Arbitration  Programs 
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Legislation  authorizing  district  court,s  to  adopt  mandatory  couri;-annexed  arbitra- 
tion programs  has  encountered  opposition  from  some  segments  of  the  federal  judici- 
ary and  others.  The  Judicial  Conference  declined  to  endorse  it  and  at  earlier  hear- 
ings opponents  have  testified.  The  opposition  rests  principally  on  the  following  con- 
cerns: that  mandating  participation  in  arbitration  may  obstruct  the  parties'  access 
to  a  jury  trial,  that  participants  may  feel  they  are  receiving  second  class  justice,  and 
that  it  may  increase  cost  and  delay  by  creating  an  additional  layer  of  litigation.  If 
arbitration  is  a  good  thing,  opponents  say,  let  it  prove  itself  by  making  it  voluntary. 

These  arguments  rest  on  misunderstandings  of  the  way  that  these  programs  oper- 
ate and  of  the  experience  under  them.  First,  a  party  retains  a  right  to  go  to  trial 
before  a  jury.  No  penalty  is  attached  to  requests  for  trial  de  novo.  At  most,  a  party 
may  be  assessed  the  arbitrators's  modest  fees  as  costs.  The  fact  is,  however,  that 
in  cases  such  as  those  covered  by  the  program  in  which  relatively  small  amounts 
of  money  are  involved,  trial  is  generally  not  a  realistic  option — it  is  simply  too  ex- 
pensive for  most  parties.  Thus,  parties  generally  end  up  settling  those  cases  and  the 
prospect  for  an  early  arbitration  hearing  tends  to  focus  the  parties'  attention  on 
their  case  and  leads  to  earlier  settlements.  The  arbitration  process,  moreover,  gives 
parties  a  sense  of  involvement  and  participation  that  is  missing  when  their  attor- 
neys negotiate  a  settlement. 

Second,  it  is  true  that  the  mandatory  arbitration  program  is  limited  to  cases  seek- 
ing damages  of  not  more  than  $150,000.  But  far  from  discriminating  against  smaller 
cases,  the  program  gives  them  the  benefit  of  having  another  alternative.  In  the 
usual  case,  a  litigant's  choice  is  between  trial  and  settlement,  and  the  outcome  of 
the  latter  largely  turns  on  the  negotiating  skills  of  the  attorneys.  A  court-annexed 
arbitration  program  gives  these  litigants  the  benefit  of  having  access  to  an  early, 
non-binding  assessment  of  the  merits  of  the  case  by  a  neutral  person.  The  findings 
of  the  Center's  study  showed  that  over  eighty  percent  of  the  parties  mandatorily  re- 
ferred to  arbitration  thought  the  process  fair  and  over  half  of  the  participating  par- 
ties, when  asked  to  choose  among  judges,  juries,  and  arbitration,  even  selected  arbi- 
tration as  their  preferred  method  of  decision  making,  taking  into  account  fairness, 
cost  and  time. 

Third,  the  legislation  would  simply  give  courts  the  option  of  adopting  a  mandatory 
program.  No  court  should  adopt  such  a  program  if,  given  the  circumstances  in  that 
district,  it  may  increase  cost  and  delay  in  cases  referred  to  it.  Local  circumstances, 
such  as  the  state  of  the  docket  and  the  cost  of  litigation  in  the  district,  should  be 
taken  into  account  in  arriving  at  the  decision  whether  a  mandatory  arbitration  pro- 
gram would  be  beneficial  and  should  be  adopted.  Districts  whose  dockets  are  light 
and  in  which  trial  of  these  cases  can  be  cost-effective  would  not  benefit  from  such 
a  program.  Where  civil  dockets  are  congested  and  litigation  costs  run  high,  however, 
programs  would  be  beneficial  and,  as  shown  by  the  results  of  the  Federal  Judicial 
Center's  study,  would  not  be  regarded  by  parties  as  burdening  them  with  an  addi- 
tional layer  of  litigation;  few  of  the  eligiole  cases  would  in  any  event  go  to  trial.  It 
must  also  be  noted  that  a  party  may  avoid  arbitration  altogether  by  asking  the  as- 
signed judge  to  exempt  the  case  for  good  cause.  Thus,  arbitration  is  only  presump- 
tively mandatory. 

Properly  viewed,  therefore,  H.R.  1443  should  be  seen  as  a  flexible  tool  available 
to  districts  to  help  them  further  the  national  policy,  as  stated  in  Rule  1  of  the  Fed- 
eral Rules  of  Civil  Procedure,  to  bring  about  the  just,  speedy  and  economical  deter- 
mination of  all  civil  cases  and  to  implement  the  mandate  of  the  Civil  Justice  Reform 
Act  of  1990. 

Mandatory  us.  Voluntary  Arbitration 

If  arbitration  is  a  desirable  form  of  ADR,  why  should  participation  be  mandatory? 
The  bill,  of  course,  does  not  require  any  court  to  adopt  a  mandatory  program.  But 
there  are  good  reasons  for  doing  so  in  districts  that  could  benefit  from  a  comprehen- 
sive ADR  program.  Experience  has  shown,  and  a  recent  Center  study  has  confirmed, 
that  voluntary  arbitration  programs  attract  few  cases.  A  number  oi  reasons  tend  to 
account  for  this  fact: 

If  one  side  volunteers  for  the  program,  the  opponent  is  likely  to  suspect  an 
ulterior  motive  and  fear  that  it  will  be  disadvantaged  if  it  agrees  to  go  along. 
Attorneys  may  be  afraid  of  volunteering  for  an  unfamiliar  process  and  of  los- 
ing "control"  of  the  litigation  (though  such  "control"  is  largely  illusory  in  tradi- 
tional litigation). 

Attorneys  may  fear  that  voluntarily  choosing  arbitration  may  expose  them  to 
criticism  or  worse  from  the  client,  especially  if  the  outcome  is  unfavorable. 

Attorneys  are  set  in  their  ways,  usually  too  busy  to  study  and  investigate  new 
procedures,  and  slow  to  embrace  change. 
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Attorneys  may  fear  that  suggesting  ADR  may  make  them  appear  weak  in  the 
eyes  of  the  clients  or  opposing  counsel. 
A  mandatory  program  overcomes  these  obstacles,  leading  attorneys  and  their  cli- 
ents alike  to  welcome  arbitration.  In  the  ten  pilot  districts,  the  Center  study  found 
that  between  74  and  94  percent  of  attorneys  approved  of  the  program  and  that  it 
met  with  the  satisfaction  of  the  vast  majority  of  parties. 

The  fact  that  voluntary  programs  attract  so  few  participants  also  makes  operating 
such  a  program  alone  a  poor  allocation  of  scarce  resources  for  a  court. 

Impact  of  the  Civil  Justice  Reform  Act  of  1990 

In  the  Civil  Justice  Reform  Act  of  1990,  Congress  directed  that  district  courts 
"shall  consider  and  may  include"  in  their  civil  justice  expense  and  delay  reduction 
plans  "(6)  authorization  to  refer  appropriate  cases  to  alternative  dispute  resolution 
programs  that  (A)  have  been  designated  for  use  in  a  district  court;  or  (B)  the  court 
may  make  available,  including  mediation,  mini  trial,  and  summary  jury  trial."  (28 
use  §  473(a)(6))  The  omission  of  reference  to  arbitration  programs  has  left  a  void 
in  the  implementation  of  the  Civil  Justice  Reform  Act  and  reduced  its  utility  as  a 
vehicle  to  further  the  installation  of  ADR  programs  in  the  federal  courts. 

Mr.  MooRHEAD.  And  Mr.  Gross. 

Mr.  Gross.  Thank  you,  Mr.  Chairman. 

In  response  to  your  question,  yes,  the  American  Association  of 
Electronic  Reporters  and  Transcribers  is  currently  developing  in 
conjunction  with  the  Administrative  Office  of  the  U.S.  Courts  a  cer- 
tification program  for  electronic  reporters  and  transcribers.  And 
yes,  indeed,  we  believe  that  professional  training,  experience  on  the 
job,  and  certification  is  extraordinarily  important.  And  absolutely  it 
will  go  into  effect  very  shortly. 

Mr.  MooNEY.  Thank  you.  Ms.  Wheeler,  do  you  have  any  ques- 
tions? 

Ms.  Wheeler.  I  have  two.  Thank  you  very  much. 

Mr.  Gross,  I  am  puzzled  by  your  testimony  that  H.R.  1445, 
"eliminates  sound  and  sound  and  visual  electronic  court  reporting," 
since  in  fact  H.R.  1445  permits  the  parties  to  stipulate  to  the  use 
of  those  methods  of  recording  depositions.  Is  it  your  position  that 
if  it  can  be  done  by  stipulation  of  the  parties,  that  parties  generally 
will  not  stipulate  to  nonstenographic  methods? 

Mr.  Gross.  My  answer  to — thank  you  for  your  question.  My  an- 
swer is  twofold.  First,  it  is  our  position  that  it  increases  the  delays, 
increases  the  costs,  and  certainly  increases  the  complexity  of  cases 
requiring  parties  to  go  to  the  court,  stipulate  in  writing,  or  upon 
motion  seeking  a  judge  to  order  the  use  of  electronic  court  report- 
ing. 

And  so  it  seems  like  a  terribly  unnecessary  waste  of  precious  re- 
sources. 

Secondarily,  my  reading  of  the  bill,  page  two,  line  3,  begins  with 
prior  notice  to  the  deponent  and  other  parties,  any  party  may  use 
another  method  to  record  the  deponent's  testimony,  in  addition  to 
the  method  used  pursuant  to  paragraph  2,  which  is  stenographic. 
So  even  if  we  were  to  do  it,  it  says  you  still  have  to  have  a  steno 
present.  That  is  what  the  bill  says. 

Ms.  Wheeler.  Even  with  a  stipulation?  I  read  that  provision  to 
relate  to  situations  where  a  stipulation  cannot  be  obtained  so  that 
at  any  point  you  may  use 

Mr.  Gross.  I  understand.  And  it  goes  back  to  the  first  part  of 
what  I  answered,  which  is  that  it  is  an  unnecessary  waste  of  re- 
sources, it  is  an  expense,  it  is  a  delay,  and  it  unnecessarily  com- 
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plicates  the  parties'  task  that  is  already  difficult  enough  before 
them. 

Ms.  Wheeler.  You  have  also  testified  about  the  disproportionate 
impact  in  terms  of  jobs  that  this  would  have  on  women  and  small 
businesses. 

Mr.  Gross.  Yes,  ma'am. 

Ms.  Wheeler.  Do  you  have  studies  that  would  provide  statistics 
with  respect  to  the  percentages  of  stenographic  reporters  who  are 
women  or  that  are  small  businesses,  compared  to  electronic  report- 
ing, both  as  to  the  individuals  who  are  in  that  profession  and  the 
ownership  of  companies? 

Mr.  Gross.  Thank  you  for  the  question.  And  the  answer  to  your 
question  is  yes. 

Ms.  Wheeler.  That  is  all. 

Mr.  MooNEY.  Thank  you.  Mr.  Cramer  or  Mr.  Gross,  do  you  know, 
maybe  you  don't  know  the  answer  to  this,  but  the  new  law  went 
into  effect  in  December  1,  1994,  I  believe?  1993? 

Mr.  Gross.  Three. 

Mr.  Cramer.  Three. 

Mr.  MooNEY.  So  it  has  been  in  effect  for  a  while.  Do  we  know 
whether  or  not  the  district  courts  are  switching  over  from  the  sten- 
ographic recording  to  the  electronic? 

Mr.  Cramer.  We  know  that  they  are  not. 

Mr.  MooisTEY.  They  are  not? 

Mr.  Cramer.  They  are  not. 

Mr.  MoONEY.  So  if  this  were  to  go  back  to  where  it  was,  we  are 
not  pushing  a  lot  of  people  out  of  work  or  displacing  jobs  or 

Mr.  Cramer.  Well,  at  least  in  the  courts.  We  don't  know — per- 
haps I  didn't  understand  your  question  well  enough.  My  impression 
was  you  were  asking  about  what  is  going  on  in  the  courthouse. 

Mr.  MooNEY.  The  courthouse,  yes. 

Mr.  Cramer.  The  judges  are  not  switching  over  to  tape  from  the 
computerized  stenographic  method  for  their  personal  court  report- 
ers. Given  the  lead  time  for  cases  to  come  to  trial,  few  cases  utiliz- 
ing recording  devices  for  depositions  have  made  it  to  the  court- 
rooms since  the  December  1993  rule  changes. 

Let  me  answer  it  in  one  other  way,  by  way  of  an  anecdotal  story. 
My  wife  operates  a  freelance  court  reporting  business  in  southern 
California.  My  wife  got  a  call  a  couple  of  days  ago,  the  lawyer — 
this  was  a  substantial  General  Motors  case  and  they  wanted  to 
have  it  videotaped  also.  And  she  received  a  couple  of  calls  from  a 
couple  of  the  litigants,  asking  whether  we  were  sending  a  profes- 
sional videographer. 

And  because  she  received  a  couple  of  calls,  she  inquired  why  they 
would  ask  such  a  question.  And,  of  course,  the  problem  turned  out 
that  when  they  had  ordered  a  videographer  previously,  what  they 
got  was  somebody's  kid  who  came  as  the  videographer.  My  wife 
uses  a  professional  videographer  that  records  it  in  addition  to  the 
stenographic  method.  If  that  sort  of  helps  answer  that  question,  we 
think  that  at  least  in  a  substantial  case  they  were  using  in  effect 
an  unqualified  individual  to  record  the  testimony. 

Mr.  Gross.  May  I? 

Mr.  MooNKY.  Mr.  Gross,  yes. 
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Mr.  Gross.  Thank  you.  Mr.  Cramer  tells  an  interesting  but  to- 
tally irrelevant  story.  We  are  not  talking  about  videographers  here, 
we  are  not  talking  about  unmanned  and  unattended  tape-record- 
ers. 

We  are  talking  about  court  reporters  who  are  professionally 
trained,  who  are  operating  on  either  Stenograph  machines — using 
Stenograph  in  the  trademark  sense,  like  Kleenex  or  Xerox — versus 
trained  court  reporters  using  tape  recorder  system  which  is  inde- 
pendently verifiable.  Your  question,  however,  goes  to  what  the 
judges  are  doing  in  their  own  courtroom,  and  the  legislation  unfor- 
tunately simply  goes  to  the  conduct  of  depositions,  which  are  pre- 
trial or  in  any  case  outside  of  the  courtroom.  There  is  absolutely 
no  justification  in  any  body  of  evidence  for  granting  a  monopolistic 
preference  to  stenographic  machine  operators.  There  is  absolutely 
no  justification  for  that  whatsoever,  sir. 

Regardless,  I  would  like  to  follow  up  on  that  with  Mr.  Cramer's 
own  point,  that  when  A  and  B,  as  he  was  explaining  it,  go  into  the 
deposition  phase  of  their  case,  and  one  wants  to  use  an  electronic 
court  reporter,  as  Mr.  Cramer  conceded  earlier,  they  will  still  have 
to  hire  a  steno  to  be  present.  It  seems  hardly  appropriate  in  the 
limited  budget  era  that  we  live  in  to  require  this  unnecessary  extra 
added  expense. 

Mr.  MOONEY.  Thank  vou. 

Ms.  Wheeler,  do  you  nave  any  more  followup  questions? 

Ms.  Wheeler.  No,  I  don't. 

Mr.  MooNEY.  Thank  you.  Gentlemen,  thank  you  very  much 

Ms.  Wheeler.  Let  me  just  ask  one  question,  again  return  to  the 
point  that  the  parties  may  stipulate.  I  think  the  plain  reading  of 
subsection  3  is  that  if  the  parties  stipulate  to  a  n  on  stenographic 
method,  an  electronic  method  of  recording,  that  that  is  the  only 
method  that  needs  to  be  used.  And  so  I  am  wondering  if  there  are 
any  data  that  indicate  attorney  choice  in  this  matter.  Since  the 
rule  has  been  changed,  in  what  percentage  of  cases  have  the  par- 
ties been  willing  to  stipulate  to  an  electronic  method,  to  what  ex- 
tent does  one  or  both  of  the  parties  still  prefer  the  stenographic 
method? 

Mr.  Cramer.  I  can't  give  you  any  statistical  data.  However,  last 
year  when  this  same  bill  was  introduced,  the  American  Bar  Asso- 
ciation, ABA,  had  testified  in  support  of  the  use  of  the  stenographic 
method.  So  to  the  extent  that  lawyers  have  had  something  to  say, 
that  testimony  was  brought  forward  last  year  when  Mr.  Moorhead 
had  sponsorea  the  previous  bill  on  the  same  subject  that  had  died 
in  the  Senate. 

Mr.  Gross.  And  in  response  to  your  question,  I  would  like  to 
point  out  that  Mr.  Cramer  goes  again  back  to  studies  that  compare 
professionally  trained,  highly  merited  stenographic  machine  opera- 
tors with  unattended  tape-recorders. 

And  what  we — we  are  not  here  today  in  any  way  advocating  the 
use  of  unattended  tape-recorders,  the  kind  of  thing  that  happened 
in  the  Nichols  case.  What  we  are  saying  is  a  court  reporter  is  a 
court  reporter  is  a  court  reporter,  just  as  the  Clerk  of  the  House 
says  when  he  sends  or  she,  in  this  case,  sends  court  reporters  for 
official  congressional  testimony,  that  court  reporters  who  are 
trained,  who  are  using  the  tape  method,  should  not  be  pushed  out 
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by  this,  quote,  bill  which  simply  installs  a  preference  for  steno- 
graphic machine  operators,  but  rather  should  continue  to  be  avail- 
able on  a  parity  basis,  on  an  equal  basis,  for  attorneys  to  call  with- 
out having  to  go  through  the  complicated  and  expensive  process  of 
taking  their  time  and  so  on,  to  go  before  a  motion  to  the  judge  or 
by  stipulation,  when  all  we  are  asking  for  an  opportunity  to  do  is 
to  continue  to  compete  in  the  marketplace  and  let  the  market  place 
decide. 

We  have  already  documented  the  high  quality,  reliability  of  our 
system.  As  long  as  a  court  reporter  is  present,  we  are  happy  to 
compete  and  we  can  do  so  effectively. 

Mr.  Cramer.  If  I  may  address  just  one  issue.  It  seems  to  me,  at 
least  from  what  we  see  on  the  news  as  a  result  of  this  terrible  trag- 
edy that  happened  in  Oklahoma,  that  there  is  apparently  some  sig- 
nificant segment  of  our  public  that  is  losing  confidence  in  govern- 
ment. And  one  part  of  government  of  course  is  the  courts. 

And  the  blank  tape  situation,  if  you  will,  can't  do  anything  but 
support  that  fringe  that  suggests  that  government  can't  be  trusted. 
And  we  know  that  the  tape  method,  it  doesn't  always  result  in 
blank  tapes,  but  it  happens  often  enough.  I  would  suggest  to  you, 
that  the  preference  for  the  stenographic  record  is  really  essential 
and  part  of  how  the  legislature  can  impose  laws,  the  result  of 
which  we  can  get  people  and  more  people  to  gain  confidence  in  gov- 
ernment and  particularly  the  judicial  process,  rather  than  losing 
confidence  in  the  judicial  process. 

Mr.  Gross.  May  I  be  heard? 

Mr.  MooNEY.  Yes. 

Mr.  Gross.  H.R.  1445  does  not  address  magistrate's  courtrooms 
in  which  this  happened,  and  monitored  tape-recorders  are  not  sub- 
ject to  the  kinds  of  allegations  of  blankness  that  Mr.  Cramer  would 
have  us  believe. 

Ms.  Wheeler.  I  think  we  understand  that  distinction.  But  what 
I  am  seeking  really  is — I  mean  at  bottom,  if  the  parties  stipulate 
to  a  particular  method  of  recording  a  deposition,  then  that  stipula- 
tion prevails.  That  is  clearly  what  would  happen  under  1445. 

If  you  have  parties  who  disagree  about  what  the  appropriate 
method  is,  then  what  this  bill  does  is  to  shift  who  gets  to  break  the 
tie.  And  what  I  am  interested  in  knowing  are  whether  there  are 
any  numbers  that  would  indicate  the  extent  to  which,  because  of 
the  rule  as  it  was  changed  last  year,  there  are  parties  who  are  hav- 
ing their  depositions  taken  by  a  method  that  is  against  their  pref- 
erence. To  what  extent  do  parties  stipulate  to  this  and  to  what  ex- 
tent is  it  typical  in  cases  that  one  party  has  a  preference  that  is 
being  overridden  because  of  the  change  in  the  rule? 

Mr.  Cramer.  I  don't  have  that  data  available.  If  it  is  available, 
we  would  certainly  seek  it  out  and  be  happy  to  provide  it  to  you. 

Mr.  Mooney.  Gentlemen,  thank  you  very  much.  The  hearing 
record  will  remain  open  for  5  days  and  again,  thank  you  very 
much.  The  subcommittee  stands  adjourned. 

(Whereupon,  at  12:12  p.m.,  the  subcommittee  adjourned.] 
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